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Introduction

Arbitration in India is governed by the Arbitration and Conciliation Act 1996 (the Act),[1-
] which adopts the United Nations Commission on International Trade Law (UNCITRAL) 
Model Law on International Commercial Arbitration 1985 (the Model Law).

The Act has seen four major amendments, and further reform is anticipated through the 
Draft Arbitration and Conciliation (Amendment) Bill 2024 (the Draft Bill),[2] presently under 
consultation.

The year 2025 proved signiScant for Indian arbitration, deSned by several developments. 
The -upreme Court through its constitutional bench decision in Gayatri  Balasamy 
settled  the  longxdebated position on judicial  modiScation of  arbitral  awards.[3]  In 
Central Organisation for Railway ElectriAcation, the -upreme Court invalidated unilateral 
appointment clauses in publicxsector contracts, prompting a rexeGamination of dispute 
resolution clauses.[4] By solidifying the kroup of Companies doctrine in the SFu BdilhtecN 
case, the -upreme Court has a’rmed its power to bind nonxsignatories to arbitration.x
[5] The Court tooH a proxenforcement stance in the case of jagarav .M Hylanhla, limiting 
the enforcement CourtOs power in foreign arbitration.[6] In its ruling of Dome Care, the 
-upreme Court eGtended the scope of postxaward interim relief to all parties including the 
unsuccessful party.[7] The :igh Court of AustraliaOs ruling in CCPH Dolhings handed India 
a signiScant sovereignximmunity victory in the DevasxAntriG proceedings.[8]

These decisions are set against the structural push towards institutional arbitration via the 
governmentOs April 2025 P’ce Memorandum.[9]

The legislative frameworH

The Act is the primary legislation governing arbitration in India. It is structured in four parts;

1. 'art I governs commercial arbitrations seated in IndiaE

2. 'art II implements IndiaFs obligations under the Convention on the Recognition and 
Ynforcement of 7oreign Arbitral Awards 1958 (N3C) and the Convention on the 
YGecution of 7oreign Arbitral Awards 192V (keneva Convention)E

W. 'art III previously governed conciliation and is now replaced by the Mediation Act 
202WE and

4. 'art Iq contains supplementary provisions, including powers of the court.

Applicability of 'art I; seat of arbitration

'art I of the Act applies to all arbitrations seated in India, and its mandatory provisions 
cannot be eGcluded by agreement. …here the seat is outside India, parties may, by eGpress 
or implied agreement, eGclude some or all of 'art I, in which case the procedural law 
selected by the parties or the law of the seat shall prevail.[10]

An arbitration is classiSed as an international commercial arbitration where the dispute 
is commercial in nature and at least one party is; (1) a foreign national or an individual 
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habitually resident outside IndiaE (2) a company incorporated outside IndiaE (W) a body 
centrally managed outside IndiaE or (4) a foreign government.[11] Implicitly, any other 
arbitration will be classiSed as domestic.

The -upreme Court conSrmed in LSFW Iinh Foldtions .M GE Lower Con.ersion -nhia that 
two Indian parties may validly seat their arbitration abroad.[12]

Mandatory reJuirements of a valid arbitration agreement

A valid arbitration agreement under the Act must satisfy four reJuirements.[13]

1. …riting. The agreement must be in writing, contained in a signed document, 
eGchanged letters, telecommunications or eGchanged pleadings, conSrming its 
eGistence. This threshold has now been conSrmed to encompass …hatsapp 
Messages and emails in Bel.ehere Resodrces PHCC .. Ocl -ron anh Fteel Wth.[-
14] Read with the Indian Yvidence Act 18V2 and the Information Technology Act 
2000, electronic communications that evidence clear intent fall sJuarely within 
the statutory frameworH.[15] This re/ects the realities of contemporary commerce 
where contractual negotiations are conducted via instantxmessaging platforms. 
Indian practice is also consistent with the international position,[16]  and the 
Mediation Act 202W, which eGpressly recognises agreements concluded digitally.[-
17]

2. DeSnite intent. The agreement must disclose a clear and mandatory intent to refer 
disputes to arbitration. The -upreme Court inBGH anh HJRLWJTHC( VT)b .. Eastern 
CoalAelhs Wth, held that mere enabling language such as Fà may ke referreh to 
arkitrationF does not constitute a binding arbitration agreement under -ection V(1).x
[18] 'ermissive language preserves a partyOs right to litigate and does not crystallise 
into an enforceable arbitration agreement.

W. Arbitrability. Certain categories of disputes that affect rightsxinJrem are considered 
nonxarbitrable as a matter of public policy. This includes criminal proceedings, 
matrimonial matters, insolvency, competition or some aspects of intellectual 
property disputes.

4. -tamping. The -upreme Court in its 202W decision has held that stamping defects 
in the agreement containing the arbitration agreement do not vitiate the arbitration 
clause.[19]

Kurisdiction and role of the courts

A deSning feature of the Act is its objective to reduce judicial intervention in arbitration. 
This is ensured through; (1) the separability doctrine, prescribing that the arbitration clause 
remains separable from the underlying contractE (2) the doctrine of pomzeten&Jpomzeten&, 
allowing tribunals to rule on their jurisdictionE and (W) bar on judicial intervention unless 
eGpressly permitted.[20]

Courts are authorised to intervene in limited circumstances;

1. appointment or removal of arbitrators (-ection 11$-ection 14)E

International Arbitration | India Explore on Lexology

https://www.lexology.com/indepth/international-arbitration/india?utm_source=TLR&utm_medium=pdf&utm_campaign=International+Arbitration+-+Edition+17


 RETURN TO SUMMARY

2. interim relief (-ection 9)E

W. assistance in gathering evidence (-ection 2V)E

4. hearing challenges to an award (-ection W4)E and

5. hearing appeals from certain orders (-ection WV).

-ection 11(6a), introduced via the 2015 amendment, conSnes the courtOs inJuiry at this 
stage to a prima facie scrutiny. As clariSed in the j(LC .. Fzml -nfra case, the courtOs 
scrutiny must be through the Feye of the needleF, limited to assessing Srst, the eGistence 
and validity of an arbitration agreement, and second, the arbitrability of the dispute.[21]

Appointment and challenge of the arbitral tribunal

'arties are free to determine the number of arbitrators (which must be an odd number), 
as well as their JualiScations and nationality. …here the parties fail to agree, the default 
is a sole arbitrator or where the appointment mechanism fails, the -upreme Court has 
jurisdiction for international arbitrations and the jurisdictional :igh Court otherwise.[22]

The most signiScant development in the area of appointment of tribunals is the ruling in 
Central Organisation for Railway ElectriAcation, which invalidated clauses permitting one 
party to unilaterally appoint the tribunal or to conSne the counterparty to nominate from a 
panel of its own choosing.[23]

The Act gives utmost importance to impartiality of the arbitrators and eJual treatment 
to parties to preserve the integrity of the arbitral process. -ection 12(5) read with the 
-eventh -chedule of the Act lists circumstances, such as prior professional ties or Snancial 
interests, that render an arbitrator ineligible. -ection 12 mandates arbitrators to maHe 
continuous disclosures of any circumstance affecting their independence. These grounds 
for challenge serve as safeguards, ensuring that neither party eGerts undue in/uence over 
the tribunalOs composition. The -upreme CourtOs decision in Oil anh jatdral Gas Corzoration 
Wth .M Sfcons Gdnandsa T) remains the governing authority on arbitrator fees, holding that 
a tribunal cannot unilaterally SG or revise its own fees, and that the ceiling under the 7ourth 
-chedule applies on a perxarbitrator, perxclaim basis.

A party may challenge the arbitratorOs appointment within 15 days of learning of the 
circumstance,[24] on the grounds of doubts to the arbitratorOs impartiality or independence, 
or the arbitratorOs lacH of reJuisite JualiScations.[25] As clariSed by the Bombay :igh 
Court, courts retain the power under -ection 14 to terminate the mandate of arbitrators, 
notwithstanding rejection of such challenge by the arbitral institution.[26]

'rocedure during the arbitration

'arties have broad autonomy to agree on the rules of procedure, scope of pleadings, need 
for oral hearings, seat and language of the arbitration. In the absence of an agreement 
between the parties, this is determined by the tribunal. The tribunal is given autonomy to 
appoint its own eGpert,[27] or award interests for the entire period from the date the cause 
of action arose until the date of the awardM[28]
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To ensure /eGibility in arbitral proceedings, tribunals are not bound either by the Code of 
Civil 'rocedure 1908 (CC') or the Yvidence Act 18V2. :owever, the CC' applies to court 
proceedings that arise out of arbitration.

An arbitration is deemed to have commenced on the date when the party sends a reJuest 
for arbitration. -ince the Limitation Act 196W applies to arbitration,[29] such a reJuest must 
be made within the periods of limitation for such matters.

Pnce the arbitration is commenced, it proceeds as per the following timelines;[30]

1. Domestic arbitration; strict time limits apply to domestic arbitrations wherein 
pleadings must be completed within siG months of the tribunal entering reference, 
and a Snal award must follow within 12 months, eGtendable by siG months on 
party consent and further on court order (with the risH of reduced arbitrator fees 
or substitution of arbitrators). An application for eGtension remains maintainable 
even after the eGpiry of the envisaged timeline, provided su’cient cause is shown 
for the delay.[31] The Act also provides for a documentsxonly fastxtracH procedure 
with party consent under -ection 29b, where awards must be rendered within siG 
months.[32]

2. International arbitration;  -ection 29a of the Act places strict  timelines only 
for  domestic  arbitrations.  7oreignxseated  arbitrations  are  subject  only  to  a 
reasonablexefforts standard,[33]  re/ecting a policy preference for procedural 
/eGibility in international proceedings.

Interim measures

Under the Act, interim relief is available from two sources;

1. from the arbitral tribunal (-ection 1V); a party to arbitration may seeH interim reliefs 
from the tribunal with the objective of preserving the subject matter, securing the 
disputed amount, maintaining the status Juo, or safeguarding the e’cacy of the 
proceedingsE or

2. from the court (-ection 9); a party may approach the court for interim relief, even 
prior to the commencement of arbitration.[34] In such a case, arbitration must 
commence within 90 days from the date of order. :owever, once the tribunal is 
constituted, courts may entertain reJuests for interim relief only in the circumstance 
where a -ection 1V remedy is rendered ine’cacious.[35]

The grant of interim reliefs in the postxaward stage has remained a point of debate. 'rior 
to the 2019 amendment, tribunals were empowered to grant interim reliefs even after 
rendering the award.[36] This power now rests eGclusively with the courts,[37] allowing 
interim relief even to the unsuccessful party challenging the award.[38]

Challenge and enforceability of awards

An arbitral award passed under 'art I of the Act is treated the same as a decree of the court 
under the CC'.[39]
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Unless otherwise agreed between the parties, arbitral awards must be reasoned.[40
-

] An arbitral award may then be challenged by the parties within 90 days of its receipt. 
The grounds for challenge are eGhaustive; incapacity of a partyE invalid arbitration 
agreementE lacH of proper notice or inability to present oneFs caseE the award eGceeds 
the scope of submissionE improper tribunal composition or procedureE nonxarbitrability of 
the subject matterE or the award being contrary to the public policy of India.[41] The public 
policy challenge encompasses awards induced by fraud or corruption, those that breach 
conSdentiality or made after admitting inadmissible evidence,[42] those contravening the 
fundamental policy of Indian law, or con/icting with basic notions of morality or justice.

To reduce judicial intervention in arbitration, the Act does not permit courts to review the 
merits of an award while adjudicating a public policy challenge.[43] -uch challenges must 
also be decided on the basis of the record before the tribunal, and courts are generally not 
permitted to admit fresh evidence.

In a similar spirit, the mere Sling of a challenge does not automatically stay enforcement of 
the award, and the challenging party must separately obtain a stay from the court. Under 
the 2021 amendment, a party that establishes a prima facie case of fraud or corruption is 
entitled to an unconditional stay.[44]

The decision in Gayatri Balasamy has added a further dimension to the eGtent of judicial 
intervention. The -upreme Court recognised a limited power of modiScation within the 
-ection W4 and -ection WV jurisdiction, conSned to four speciSc circumstances.[45] The 
decision resolves a longxrunning doctrinal debate, and is regarded as the most signiScant 
judgment on -ection W4 since Fsangyong Engineering , Constrdction Co WthK where the 
courtreinforced the Snality of awards.[46]

Appealable orders

-ection WV appeals lie against interim relief decisions under both -ections 9 and 1V, court 
orders refusing to set aside an award, and tribunal decisions upholding jurisdiction.[47

-
] The Draft Bill seeHs to introduce a timeline of 60 days for the Sling and disposing of such 
appeals.

ConSdentiality

The 2019 Amendment introduced -ection 42a, which imposes a statutory obligation 
on the arbitrators, arbitral institutions and parties to maintain the conSdentiality of 
arbitral proceedings. The obligation is, however, subject to material eGceptions; disclosure 
necessary for implementation and enforcement of the award is eGpressly carved out under 
the proviso to -ection 42a, and statutory disclosure to courts, regulators and taG authorities 
continue to operate notwithstanding the section. The provision is also silent on thirdxparty 
participation, witness conSdentiality and the position of arbitral institutions visx&xvis their 
internal records, leaving these to be governed by contract or institutional rules.[48]

Recognition and enforcement of foreign awards

India is a signatory to both the N3C and the keneva Convention. 'art II of the Act 
gives domestic effect to these conventions,[49] but only in respect of awards rendered 
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in countries notiSed by the central government as reciprocating territories. At present 
over 44 jurisdictions are recognised as reciprocating territories. Bilateral investment treaty 
arbitrations fall outside the scope of the Act, as they are not classiSed as FcommercialF 
for the purposes of IndiaFs commercial reservation to the N3C. This was rea’rmed by the 
Delhi :igh Court in the )ohafone and xNaitan Dolhings matters.[50]

The grounds for refusing enforcement under 'art II mirror Article q of the N3C. In addition, 
-ection 48(2) provides two further grounds; nonxarbitrability of the subject matter in India 
and con/ict with Indian public policy.

Applications for enforcement of foreign awards must be Sled before the relevant state :igh 
Court, a change introduced by the 2015 amendment to replace a regime that had allowed 
enforcement proceedings to be Sled in distant district courts.[51]

Consistent with IndiaOs obligations under the N3C, Indian courts have adopted a generally 
proxenforcement approach towards foreign awards. This approach was rea’rmed by the 
-upreme Court in jagarav .M Hylanhla, wherein the court clariSed the core principle that 
enforcement courts are not to rexappreciate evidence, rexinterpret contractual terms, or 
rexlitigate issues already determined at the seat.[52]

The  proxenforcement  approach  under  the  N3C  has  not  been  without  important 
JualiScations. Pne such limitation arises in the conteGt of sovereign immunity, particularly 
at the enforcement stage. In this conteGt, the :igh Court of Australia in CCPH Dolhings WWC 
.M -nhia unanimously held that IndiaOs ratiScation of the N3C did not constitute a waiver of 
sovereign immunity under law.[53]

Year in review

Developments affecting international arbitration

The Draft Arbitration and Conciliation (Amendment) Bill 2024

Released for public consultation on 18 Pctober 2024, the Draft Bill has not yet been 
introduced in 'arliament and continues to be reSned in light of public comment and the 
ongoing review processes led by Dr T– qiswanathan and Kustice (Retd) :emant L kupta.

Its salient features are; (1) separation of arbitration and conciliation into distinct statutes, 
with the Act renamed the Arbitration Act 1996E (2) statutory recognition of emergency 
arbitrators and their interim orders through amendments to -ections 2(1)(d), 9 and 1VE 
(W) codiScation of the seat$venue distinctionE (4) a 60xday time limit for -ection 11 
applicationsE and (5) eGpanded rulemaHing powers for the Arbitration Council of India, 
including for audioxvisual proceedings, exSling and virtual hearings.[54]

The Draft Bill proposes to establish an appellate arbitral tribunals at the institutional level 
as an alternative to -ection W4 or WV challenges. This would shift scrutiny from the courts 
to institutional tribunals, marHing a signiScant departure from the eGisting frameworH with 
judicial implications yet to be tested. The Draft Bill is also notable for its silences; it does 
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not address the Gayatri Balasamy modiScation power, thirdxparty funding, or the regime for 
unilateral appointments.

kovernment policy

The Department of YGpenditureOs P’ce Memorandum of W Kune 2024 directed government 
entities to reduce reliance on arbitration for highxvalue disputes and to prefer negotiation 
or mediation, citing concerns about cost and award Juality.[55]  The Department of 
Legal AffairsO P’ce Memorandum of 4 April 2025 recalibrates that position, directing 
government entities to prefer institutional over ad hoc arbitration and contemplating a 
centralised online arbitration portal for arbitrationxrelated data.[56] Read together, the two 
instruments signal a structural shift towards institutional, costxcapped and dataxaudited 
arbitration in government disputes rather than a retreat from arbitration as a mechanism.

Institutional arbitration

Mumbai Centre for International Arbitration (MCIA)

The MCIA recorded W4 new case Slings in 2024, a 48 per cent increase over the 2W Slings in 
202W, with aggregate dispute value eGceeding U-z25V million. ApproGimately 90 per cent 
of Snal awards rendered in 2024 were issued within 18 months of tribunal constitution, and 
none has been set aside by Indian courts to date. 'arties were drawn from India, the British 
qirgin Islands, China and kermany.[57] The MCIA Rules 2025, the Srst major revision since 
2016, eGpand the rules from W6 to 49 articles and introduce a consolidation and joinder 
regime for nonxsignatories, a reSned eGpeditedxprocedure threshold, an earlyxdismissal 
mechanism for manifestly unmeritorious claims, an updated emergencyxarbitrator regime 
and enhanced thirdxparty funding disclosure reJuirements.[58]

India International Arbitration Centre (IIAC)

Pn 24 December 2025, two sets of regulations were notiSed under the IIAC Act 2019; 
the IIAC Transaction of Business of Committees) Regulations 2025, which formalise 
internal governance, and amendments to the IIAC (Criteria for Admission to the 'anel 
of Arbitrators) Regulations 202W, which recalibrate arbitrator JualiScations. The IIAC Is 
being positioned as the governmentxpreferred institutional forum for disputes involving 
publicxsector undertaHings.

kI7TxI7-C Alternative Dispute Resolution Centre

The International 7inancial -ervices Centres Authority (I7-CA) YGpert Committee Report 
(2024) proposed a purposexbuilt Alternative Dispute Resolution Centre (ADRC) within 
kI7T City.  The principal  features  include;  free  choice  of  governing law (including 
foreign  law)E  a  dedicated  bench of  the  kujarat  :igh  Court  for  I7-C matters  with 
singlextier court interventionE appointment of foreign arbitrators and retired foreign judgesE 
eGpress recognition of thirdxparty fundingE and embedded online dispute resolution and 
arbitrationxmediationxarbitration mechanisms.
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Arbitration developments in local courts

kayatri Balasamy v. I-k Novasoft Technologies Ltd

The Juestion of whether the courtsO power to Fset asideF an award under -ection W4 includes 
a collateral power of modiScation was Snally resolved in this case. The -upreme Court 
resolved the controversy by a fourxtoxone majority, recognising a constrained modiScation 
power in four delineated circumstances; (1) severance of invalid portions from valid 
portions under the doctrine of severabilityE (2) correction of clerical, computational or 
typographical errors apparent on the face of the recordE (W) modiScation of postxaward 
interest where the rate SGed by the tribunal is patently unreasonableE and (4) eGercise of 
-upreme CourtOs powers under Article 142 of the Constitution, to be deployed with the 
utmost caution.

The dissent cautioned that any power of modiScation, however limited, risHs destabilising 
the Snality of arbitral awards and may complicate their enforcement abroad. This concern 
is not merely theoretical; where an Indian court modiSes an award, the enforcing court 
in a foreign jurisdiction may characterise the modiScation as a partial Fsetting asideFx
within the meaning of Article v(1)(e) of the N3C, potentially enabling a respondent to 
resist enforcement on the ground that the award has been suspended or set aside at 
the seat. Read alongside Fsangyong Engineering , Constrdction Co Wth, the position 
now is that the merits of an award remain insulated from court review, but a discrete 
arithmetic or interestxrate error may be corrected without resorting to the cumbersome 
remitxandxredo mechanism under -ection W4(4). 'ractitioners structuring Indiaxseated 
international arbitrations should consider eGpressly addressing the conseJuences of any 
courtxordered modiScation in both the arbitration agreement and the award itself.

Central Prganisation for Railway YlectriScation v. YCIx-'ICx-MPxMCML (Kq)

The Juestion before the -upreme Court was whether unilateral appointment clauses 
in  publicxsector  contracts,  clauses  that  vest  one  party  (typically  the  state  or  its 
instrumentality) with the power to appoint the sole arbitrator, or to conSne the counterparty 
to a curated panel, violate the principle of eJual treatment under -ection 18 of the Act 
and Article 14 of the Constitution. The Court answered in the a’rmative, holding that 
eJual treatment operates at the stage of constitution of the tribunal as much as during 
the proceedings. A clause that structurally disadvantages one party at the appointment 
stage is incompatible with both the Act and public policy. Notably, the Court overruled its 
own 2020 decision in the same case to the eGtent that it had upheld such clauses, while 
providing that the ruling would operate prospectively so as not to unsettle awards already 
rendered under such clauses.

The decision is the most conseJuential restructuring of arbitral appointment law in India 
since Energo Engineering Lrovects, And Lerpins Eastman SrcNitects.[59] It also forecloses 
an emerging distinction,  that had gained traction in certain :igh Court  decisions, 
between Fpurely unilateralF clauses and FpanelxrestrictedF clauses. koing forward, the only 
appointment mechanisms that will withstand judicial scrutiny are those that adopt a 
genuinely balanced procedure or delegate appointment to a neutral institutional authority.
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A-7 Buildtech 'vt Ltd v. -hapoorji 'allonji @ Co 'vt Ltd

The kroup of Companies doctrine, which permits an arbitration agreement to bind 
nonxsignatories who are part of the same corporate group where the circumstances 
demonstrate a mutual intention to be so bound, has generated signiScant interpretive 
uncertainty since the -upreme CourtOs decision in Co: , xings.[60] The Juestion before 
the Court in SFu BdilhtecN was both procedural and substantive; which forum should 
determine, in the Srst instance, whether a nonxsignatory is bound, and what standard 
of proof applies. The Court held that the Juestion is jurisdictional and falls, in the Srst 
instance, to the arbitral tribunal under the pomzeten&Jpomzeten& principle. Pn the merits, 
the Court applied the Fveritable partyF test, reJuiring that the nonxsignatoryOs conduct 
demonstrate a positive, direct and substantial involvement in the negotiation, performance 
or  termination of  the underlying contract  such as to  evidence a  mutual  intention 
to be bound. Mere corporate a’liation, common shareholding or contemporaneous 
transactions are insu’cient.

The decision dispels two misreadings of Co: , xings;Srst, CoG @ –ings only permitted 
consent to be inferred from conduct in carefully delineated circumstancesE and second, 
by  routing the  determination to  the  tribunal,  the  Court  restores  primacy to  the pJ
omzeten&Jpomzeten& principle. This aligns with the global practice of treating the issue 
as jurisdictional but deferring the Snal determination to the tribunal.[61]

Nagaraj q Mylandla v. 'I Ppportunities 7undxI

The Juestion concerned the scope of the public policy ground for refusing enforcement of 
foreign awards under -ection 48(2)(b) and, whether issues decided by the seat court could 
be rexagitated before the Indian enforcement court.[62] Rea’rming the line of cases from 
Rendsagar Lower Co .M General Electric CoK through )ivay xaria .M Lrysmian Ca.i e Fistemi 
FrlK the Court held that the public policy threshold in -ection 48(2)(b) is materially narrower 
than its domestic counterpart in -ection W4. Ynforcement may be refused only where the 
award shocHs the conscience of the court or is patently offensive to the most basic notions 
of justice. The Court further adopted the doctrine of transnational issue estoppel, holding 
that where a competent court at the seat has conclusively decided an issue going to the 
validity of the award, the same issue cannot be rexlitigated before the Indian enforcement 
court. This doctrine has been applied with similar rigour by the U– -upreme Court and by 
the -ingapore Court of Appeal.[63]

Disortho -A- v. Meril Life -ciences 'vt Ltd

The case addressed the classic con/ictxofxlaws Juestion; in the absence of an eGpress 
choice of law governing the arbitration agreement, whether the law of the seat (le: akitri) 
or the law of the underlying contract (le: contractds) applies.

The Court adopted the frameworH articulated by the U– -upreme Court in Enpa .. CNdkk,x
[64] holding that where parties have eGpressly chosen the law of the underlying contract, 
that choice eGtends by implication to the arbitration agreement. The law of the seat 
governs only those Juestions of procedure that are intrinsic to the arbitral process. The 
court rejected the contrary Fvalidation principleF advanced in certain earlier decisions 
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and conSrmed that the doctrine of separability under -ection 16 does not preclude an 
implied choice /owing from the main contract. PisortNo is one of the few comprehensive 
-upreme Court rulings on this con/ictxofxlaws Juestion, and it has considerable practical 
signiScance; the governing law of the arbitration agreement determines the formal validity 
of the agreement, its scope, including Juestions of who is bound, and the conseJuences 
of any allegation of fraud or illegality affecting the main contract. 'ractitioners advising on 
Indiaxseated arbitrations governed by a foreign law should now eGpressly state the law of 
the arbitration agreement, failing which the le: contractds will operate as the default.

:ome Care Retail Marts 'vt Ltd v. :aresh N -anghavi

The Juestion was whether the eGpression Fa zartyF in -ection 9 of the Act is conSned to 
the party that succeeds in the arbitration, or whether an unsuccessful party may also 
seeH postxaward interim relief pending a -ection W4 challenge. The Court held that the 
eGpression Fa zartyF is undifferentiated and includes all parties to the arbitration agreement 
irrespective of the outcome. -ection 9 operates independently of the challenge and 
enforcement mechanisms and serves the purpose of preserving the subject matter of the 
dispute. 'ractical scenarios, including the risH of asset dissipation, fraud or the possibility 
that the award may itself be modiSed or set aside, may justify interim relief in favour 
of the unsuccessful party. -uch relief, however, must be granted sparingly and only on 
satisfaction of a heightened threshold of prima facie case, balance of convenience and 
irreparable harm. The decision is signiScant on two related counts. 7irst, it eGpressly 
acHnowledges that Indian law diverges from the model law by permitting postxaward 
interim relief. -econd, the Court recognises the reality that an award is not wholly insulated 
from judicial modiScation at the -ection W4 stage, and that the unsuccessful party retains 
an interest in maintaining the status Juo pending challenge.

Lancor :oldings Limited v. 'rem –umar Menon

The Juestion was whether delay in the rendering of an arbitral award is, by itself, a ground 
for setting aside under -ection W4, and what role Article 142 of the Constitution plays in 
arbitral matters. The Court held that delay per se Is not a ground for challenge, since the 
statutory grounds in -ection W4 are eGhaustive, and delay is not among them. :owever, 
where delay is undue and uneGplained and can be shown to have demonstrably affected 
the tribunalOs reasoning or Sndings, the resulting award may be said to con/ict with the 
public policy of India. This would be a factxintensive, casexspeciSc inJuiry. Recognising 
that the present dispute had remained unresolved for over a decade, the court invoHed 
Article 142 to mould substantive relief between the parties. That invocation warrants 
careful attention. Read together with Gayatri Balasamy, it re/ects a discernible trend; the 
-upreme Court is increasingly willing to deploy Article 142 as an instrument of substantive 
intervention in arbitral matters.

Investorxstate disputes

DevasxAntriG Dispute
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Pn 8 April 2026, the :igh Court of Australia unanimously held in CCPH Dolhings WWC 
.M Rezdklic of -nhia, that IndiaOs ratiScation of the N3C does not constitute a waiver 
of sovereign immunity under the Australian 7oreign -tates Immunities Act 1985. The 
reasoning turned on Article III of the N3C, which obliges contracting states to recognise 
and enforce awards in accordance with their local procedural laws. The Court construed 
this as importing, rather than displacing, the local rules of state immunity. The Court 
drew a careful distinction between the N3C and the IC-ID Convention, which does contain 
an eGpress waiver of immunity. The decision is the most signiScant sovereign immunity 
ruling in the longxrunning DevasxAntriG litigation. 'arallel enforcement proceedings remain 
pending in the United -tates (DDC),  Canada,  the United –ingdom, 7rance and the 
Netherlands.

Model BIT revamp

The Union Budget 2025N26 announced a review of the Model Bilateral Investment 
Treaty (BIT) 2016.[65] Anticipated changes include; (1) recalibration of the Svexyear 
localxremedies eGhaustion reJuirementE (2) a tightened but investorxresponsive fair and 
eJuitable treatment clause modelled on YU newxgeneration practiceE and (W) narrower 
carvexouts for taG measures, with guardrails against discriminatory taGation. A new 
IndiaxUAY BIT entered into force in 7ebruary 2024E the IndiaxUObeHistan BIT was signed 
in 2024E and a new generation of BITs is under negotiation with the Yuropean Union (within 
the 7TA chapter), the United –ingdom, Pman and reportedly Israel.

Special considerations

1. Thirdxparty funding and cost security. Thirdxparty funding remains unregulated 
at the federal level. The Delhi :igh Court in (omorrow Fales Sgency L.tML.t Wth 
v. FBF Dolhings, held that without an eGpress agreement, a thirdxparty funder 
is not liable for adverse costs. In Kuly 2025, the I7-CA permitted thirdxparty 
fund management within kI7T I7-C, de facto legitimising such structures in the 
I7-C conteGt. Legislative codiScation is anticipated through the 2024 Bill. The 
I7-CA (7und Management) Regulations notiSed in Kuly 2025 eGpressly include 
thirdxparty funding of arbitration within the permissible investment activities of kI7T 
I7-Cxregistered fund managers, providing the Srst clear regulatory basis for such 
structures in India. Although conSned to the I7-C, the development is commercially 
signiScant; it permits Indianxseated arbitrations (where the I7-C entity is a party or 
funder) and foreignxseated arbitrations to access a domestic funding pool without 
the regulatory uncertainty that has otherwise characterised the position outside 
kI7T City. Issues that remain open at the federal level include funder disclosure, 
security for costs against thirdxpartyxfunded claimants, and the treatment of funder 
communications under privilege.

2. Ymergency arbitrators. 7ollowing the -upreme CourtOs decision in Sma&onMcom 
j) -n.estment Dolhings WWC .M udtdre Retail Wth, emergency arbitrator orders in 
domestic arbitrations are directly enforceable under -ection 1V(2).

W.
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-eatxcentric jurisdiction. :igh Court decisions in 2025 continued to apply BGF FGF 
Foma T) .. jDLC Wth and -nhds Hokile Pistrikdtion .M Patawinh -nno.ations, treating 
the contractually designated venue as the seat absent any indication to the contrary.

4. Dataxcentric reforms. The proposed centralised Arbitration 'ortal, the IIAC 2025 
Regulations and the MCIAOs enhanced statistics programme collectively signal a 
move towards dataxaudited arbitration administration.

Outlook and conclusions

IndiaOs arbitration trajectory in 2025N26 is one of consolidation rather than disruption. The 
-upreme CourtOs decisions in Gayatri Balasamy and CORE, the proxenforcement posture in 
jagarav .M Hylanhla, the sovereignximmunity ruling in CCPH Dolhings, and the structural 
push towards institutional arbitration together signal a sustained effort to position India 
as a credible Model Law jurisdiction and a competitive international arbitration seat. The 
Draft Bill, the IIAC 2025 Regulations, the MCIA Rules 2025 and the kI7TxI7-C ADRC are 
complementary elements of that strategy.

Two tensions remain unresolved and will deSne the neGt phase of reform. 7irst, the 
Gayatri Balasamy modiScation power and the Wancor Dolhings invocation of Article 142 
indicate a growing willingness by the -upreme Court to intervene in arbitral outcomes 
in the name of complete justice. …hile both decisions are carefully circumscribed, 
their cumulative effect may raise Juestions about the Snality of Indianxseated awards, 
particularly in crossxborder enforcement conteGts where Article q(1)(e) of the N3C can 
be invoHed. -econd, the Draft BillOs silence on thirdxparty funding and the postxCORE 
unilateralxappointment regime leaves practitioners without legislative guidance on two of 
the most commercially signiScant issues in Indian arbitration practice.

The principal developments to watch in the coming year are; (1) the enactment and Snal 
content of the 2024 BillE (2) the formal unveiling of the revised Model BITE and (W) the 
crossxborder enforcement trajectory of the Pe.asJSntri: awards in jurisdictions where the 
sovereign immunity Juestion remains open.
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