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FOREWORD FROM THE RESEARCHERS

This report is a journey into the legal and political intricacies of public procurement, oversight mechanisms, and complaint systems in Lebanon in
relation to procurement. The team has attempted to dissect the laws, procedures and practices around procurement in order to understand why
things are not working and why has procurement been a huge source of corruption and public funds squandering contributing to the biggest
financial and economic crisis in the country’s history.

The exercise has been tedious and complicated as the legal framework is scattered, with different bits and pieces overlapping, contradicting,
ambiguous at times, and often hard to find and access. The team had to go through detours and informal channels to obtain financial and internal
regulations of various institutions which are not easily shared, and which are supposed to be in the public domain. Getting internal circulars of
various institutions has often been a mission impossible. This opacity is in itself a clear symptom of a dysfunctional system in need for a holistic and
overhauling reform.

Our institutional mapping exercise has shown that, since the Chehabist era, practices have twisted the laws to the advantage of the powerful and
the corrupt in Lebanon. A little remains from the oversight and governance mechanisms and vision of the 50s and the 60s. Exceptions and detours
are abundant and are in the open. Nevertheless, the seeds of a strong democratic tradition are still present and they can still be relied upon for a
revival of state institutions, and the development of systems and processes that ensure governance, efficiency and effectiveness.

This research has greatly benefitted from the support of the Institut des Finances (loF) . The collaboration, sharing of knowledge, and critical thinking
of the loF team have been remarkable, and the Siren team is grateful for their support.

The Siren Research Team




Executive Summary

Public procurement is one of the main sources of public funds squandering in Lebanon. The frail and outdated legal framework, coupled with weakened
oversight agencies, has enabled malpractices to emerge and thrive. This report maps the legal and regulatory framework of the public procurement system,
and of key stakeholders who intervene in the public procurement process, whether directly or indirectly. This includes but is not limited to the Ministry of
Finance, the Court of Accounts, the Central Tender Board, the Central Inspection, the Council of Ministers, and the Parliament. The mapping has enabled the
identification of the main gaps, overlaps, inconsistencies and weaknesses in the public procurement landscape, which justifies the urgent need for reform
and which may be summarized as follows:

The Central Tender Board has limited scope and means.

The Central Tender Board has numerous limitations, which prohibit it from acting as a central procurement agency. It has limitations regarding the size of
procurement, as it only mandatorily reviews bidding documents pertaining to works and goods transactions exceeding LBP 100,000,000 and only conducts
the procurement process for the transactions of the same value. The Central Tender Board has also a limited scope, as public institutions, autonomous
agencies, municipalities and unions of municipalities have legally bypassed the Tender Regulations through their bylaws. They conduct the procurement
process internally. The absence of standard bidding documents also exacerbates the scattered practices and limits the entry of new bidders to the market,
given that non-standard bidding documents are sometimes tailored to guarantee the win of a specific bidder.

Oversight institutions, such as the Central Inspection and Court of Accounts suffer from limitations, mainly related to their scope.

The Central Inspection’s oversight mandate has limitations. While some institutions are subject to its full oversight, others completely escape its scope, or are
subject to financial inspection only. Central Inspection also suffers from lack of specialized human resources and financial means, as it is subordinated to the
Presidency of the Council of Ministers.

The Court of Accounts has a wide mandate in theory covering ex-ante and ex-post audit, but limited jurisdiction in practice especially for the ex-post audit.
Numerous entities considered as big spenders in procurement are not subject to its oversight such as the Council for Development and Reconstruction, or the
Council of the South. The Court of Accounts’ ex-ante audit also overlaps with the Ministry of Finance’s expenditure control when the transaction exceeds a
certain threshold. The laws governing both stakeholders do not substantially draw the difference between the control and/or audit that is being exercised,
which causes unnecessary checks and delays.
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Executive Summary

Municipalities and Unions of municipalities are governed by a complex legal framework.

Municipalities and Unions of municipalities are distributed across two legal frameworks. While some are subject to decree no. 5595 (which sets
the accounting principles for municipalities and Union of municipalities not subject to the Public Accounting Law), others are subject to the Public
Accounting Law. As a result, municipalities’ and Unions of municipalities’ budgets differ on various levels (such as the structure of the budget, and
the necessary documents to implement the budget) which results in unnecessary complications.

Loopholes in the Public Accounting Law

The Public Accounting Law has been subject to amendments over the years. However, no substantial amendments considerably enhancing public
procurement have been enacted. Recourse to mutual agreements is poorly regulated, and the pricing method is not in line with international
standards, as it does not provide for a secret reserve price set by the procuring entity.

The complaint mechanism and appeal system are flawed

The recourses available to bidders are rather scattered. While the Central Tender Board receives complaints in practice, it does not dispose of any
complaint mechanism set out by the legal framework. As to the State Council, it suffers from overload and is unable to fulfill its appellate role for

all cases submitted to its review, given that the lower administrative courts have not been created until this day. The State Council may also be
subject to governmental interference in the appointments which hinders its independence.

SIREN .



Executive Summary

Risks of political interference

The Parliament disposes of legal powers allowing to increase its oversight over the management of public funds, to engage in dialogue with
oversight agencies, and to hold ministers accountable. However, its role is weakened by overwhelming political dynamics. As to the Council of
Ministers, it has a stronghold over oversight agencies and nominates the heads of these agencies. The Council of Ministers has also the power to
reduce recourse to mutual agreements, a mission it has failed to accomplish so far.

Stakeholder mapping

A stakeholder mapping was conducted, mapping various reform proposals, knowing that a draft law on public procurement presented by the
Institut des Finances is being discussed in Parliamentary committee. The positions of the various stakeholders have also been analyzed, together
with the political dynamics around the reforms. The model predicts that a strong coalition will build around the draft law based on the
decentralization principle while some of the stakeholders will be trying to introduce some enhancements that may not change its essence and
principles but challenge the original text.

Recommendations
Recommendations have been formulated in light of the identified weaknesses of the public procurement system and of key stakeholders. These
weaknesses are either structural or related to means and resources. Recommendations also address inconsistencies, overlaps, gaps, ambiguities,

and conflicts of interests. While recommendations address the weaknesses of every oversight body, it remains important to consider the reform of
oversight institutions through a global approach that takes into consideration the complementarity and continuity among them.
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List of Abbreviations

TR: Tender Regulations

CoA: Court of Accounts

CDR: Council for Development and
Reconstruction

Cl: Central Inspection

CoM: Council of Ministers

CoS: Council of the South

CTB: Central Tender Board

SIREN

EDL: Electricité du Liban

loF: Institut des Finances Basil Fuleihan
MolM: Ministry of Interior and Municipalities
MoF: Ministry of Finance

Municipalities and UoM: Municipalities and
Unions of Municipalities

PAL: Public Accounting Law

SC: State Council
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ABOUT THIS REPORT




Objectives and Methodology

Objectives Methodology

« This report maps the legal and regulatory framework of the » The mapping was carried out through:

key stakeholders in Lebanon who directly or indirectly 1.An in-depth review of the legal texts governing public

intervene in the public procurement system: the Central procurement in Lebanon (such as the Tender Regulations

Ingpaston {Clj’ Gt ACCEUntS (Cﬂ'ﬂ' NmIE-TE NG and the Public Accounting Law), together with the texts

Board (CTB), Ministry of Finance (MoF), Ministry of Interior GovstHifG e stakeolders

and Municipalities (MoIM), Council of Ministers (CoM), State

Council (5C), and Parliament. _ ]
2.A SWOT analysis of every key stakeholder mentioned

. L c above.
« It identifies the gaps, overlaps and areas of risk of abuse

and threats, ultimately contributing in improving
3.A SWOT analysis of the procurement system in Lebanon

in light of the report’s findings.

mechanisms to optimize the procurement system.

« It highlights the growing need for legislative and
institutional reform vis-a-vis public procurement, in line 4.Key informant interviews with relevant stakeholders.
with international standards and under the pressing

i X _ 5.A review of draft laws submitted to parlioment and a
requests of the international community.

mapping of stakeholders involved in the discussions
around procurement reform,
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A BRIEF HISTORY

From the creation of various key institutions to
the different attempts at procurement reform.




From Glorious Times to Reduced Activity

All started with the creation of the Court of Accounts in 195], the Supreme Audit Institution in the Lebanese Republic.

A few years later, the Tender Regulations (1959) established the mechanism by virtue of which the Central Tender
Board functions. It was succeeded by the Public Accounting Law (1963), which sets the accounting principles in relation
to public financial management, and which also includes provisions on public procurement. The 2019 demonstrations
have put public funds squandering at the forefront, which raises numerous issues surrounding public procurement
effectiveness and integrity.

Creation of the Central 1 9 7 5 REd““_:Ed SCLYIY of 2 0 1 9 Ongoing protests
oversight agencies bringing an increased

Inspection, which comprises

the Central Tender Board, 1 990 SEmgRe clvilwar f'-—'h“f: soriiting on public
and promulgation of the unds squandering
Tender Regulations

Creation of Promulgation of 1 990 Several attempts to rehabilitate

the Court of the Public the public administration and to
Accounts 1 96 3 Accounting Law 2 0 1 3 re-activate oversight agencies




Try and fail but don’t fail to try!

Numerous initiatives have attempted to reform public procurement. While some draft laws advocated for the
decentralization of the procurement system, some initiatives pushed for the complete centralization of public
procurement under the Central Tender Board. Till today, the Parliament has never been able to pass any law

reforming public procurement.

Draft decree rendering

the bidding documents
binding was referred to
Council of Ministers by
the Ministry of Finance,
but was never adopted

OMSAR Procurement draft law,
referred to Parliament by decree
no. 9506 dated 12/12/2012

2012

2013

Draft procurement law
studied by parliamentary
committee and withdrawn
by the Council of Ministers
in2018 before the
CEDRE conference

Preparation of standard
bidding documents by
MOF under WEB financing
and later in 2017 by OMSAR
under EU financing

202 O * loF draft law (for
decentralization of
procurement) currently

being discussed in
parliamentary committee

* Lebanese Forces
draft law

Proposal by Hezbollah in
November 2018 for the
complete centralization of
procurement under CTB (it
was not submitted to
Parliament)
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OVERVIEW OF ENTITIES

INVOLVED IN PUBLIC
PROCUREMENT

Executive, Legislative, and Judicial involvement
is extensive and inefficient at the same time.




Who’'s Who in the Procurement Panorama

The procurement panorama comprises multiple actors, each playing a certain role, whether on a financial, planning, inspection, audit, or judicial level.

Procuring Entities

Ministries, pubdic administralions,
public institutions, municipalities,
security and military ogencies,
and any public moral person
engaging in public procuremaent

¢l

Central Inspection

Within ils mandats, the C
undertokes linancial ingpection
o minstres, pubic instituticons
and municipalities, with some
excoplions

SIREN
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Central Tender Board

Sets annual procuremeant plan,
raviews bidding documeants and
provides non-binding feedback to
procuring entities. Also carres out the
procurament on behdall of Puldic
administrations when ovear a certain
threshold [100 million LEP), which
includes the revision of the bidding
documents, announcements, receipt
of proposals, and opening and
evaluation of tenders, until
identification of the winning bidder.

e,
Council of Ministers

The approval of the COM is
mandatory for exceptions in Public
Frocurement procedures. The COM
also appoints General Directors and
heads of the independent control
agencies, most of which are within
itz structure.

©

Court of Accounts

Conducts two types of audit {ex-
ante and/or ex- post), depending
omn gome criterio which include
the procuring entity itself, the
subject of the procurerment and
the threshold.

¢

Ministry of Interior
and Municipalities

Has the role of approving and
monitoring public expendituras
done by municipalities and uniocn
of municipalities.,

@

Ministry of Finance

Grants approval or refusal for
government expendituras. Mot all
procuring entities are subject to
its control.

State Council

Hamdies complaints related Lo
pubilic pracunerment Baelora and
olter conlract signature,

15



The Central Tender Board: Central in Theory, Limited in Practice

Pursuant to the Tender Regulations of 1959, the Central Tender Board (CTB) is entrusted with carrying out procurement on behalf of
ministries (except Ministry of Defense, Internal Security Forces and General Security) and public institutions (if not contradictory with their
own regulations) when the contract value exceeds 100 million LBP. The CTE is supposed to play a key role in public procurement, but its
role is often bypassed.

Role and history

Established throuwgh decras-low 115/19540

Thi Tencar Requiations sel oul thae Ircrmwork within which tha Cantoal Tendar Board Tunchions and
claterering 15 rabe if relathen (o the procurgment process Howawor, the Tender Regulalions apply (o
public institutions and aulonomous agancis insolar s they do nol controdict with their internal
||:5_!|.'|-:|I.|:-|::: In praciice, most puble mstitutions conduct their procungment locally and Bypass [Tha
Cantrgl Tender Board, Municipalities ond UasM alto conduct ther procursmaent intamally

" MISSON

Plan: CTH cansalidatas yaarly plans recened from differsnt pracuring entities inlo ona ganeral yaarly
procurament Plan, and publishes it in 'S locoal mewWsSOpent: ond in the CHTcial Gozatte.

Advize: When carrying out procurement on beholl of a procuring entity, the CT8 reviews the tendear
dacumants and gives lesdbock on tham, Howevear, Lhis lesdback is nat Binding 1ar the procuring entily

Evaluate and manage: Wi COFFYInG out procursmaent on bl ol 1|'.I!'_::I':1':".JI'I|"|':_| antity, [or
procurements with estimoted values exceeding 100 milllon of LAP, the CT8 is responsible for the
aRnouncimant of tha procuremant in three local newspapers as in the Ollicial Gazetle, and recaiving
the proposals Irom Dicders. & ‘3-|:|1=."'TI-.'I| tender commitiea lanmed l'.l':.' the Heod of the CTH is resonsiole ol
opaning and evaluating he proposols received, o wall o identilying the winning Dicdar, Alber thal, the
wihohe file and resuits are communicated to the procuring entity for opprovals and controct signotura

Eﬂmpusitinn and Iﬂudership

#s par the Tender Regulotions of 19549, the CT1B General Director hias the authority to form tender
committess to open ond evaluoie tenders. Eoch committes has ot leost one president and twao
members, inciuding one ropporteur. in addition, one of the tewo members is the representative of
the Ministry of Finance

although the CTH is independent in its decisions regarding Public Procurermant, it is
administratively attoched to thea Cl

SIREN

I Current director general: Headguarters:

Jean Allieh, appointed in Ci Headgquarters, Hamra, Beirnut
amz2

Central Tender
Board General
Director

Special tender
committees in Tender Bureau
governorates

Central Tender
Committee (Beirut)

Commissions
[President +2

members)




The Ministry Of Finance: Cumbersome and Selective Control

The Ministry of Finance (MoF) interferes at many levels in the procurement system, and especially at the level of planning and

expenditure control. This cumbersome process applies to all ministries, but not to all public institutions, which expenditures control is done
either internally or through a Government commissioner, especially for big spenders like CDR. MoF also manages fiscal policy and public
debt which gives it a major role in economic reform.

Role and history Q?b Current minister: Headquarters:
' Ghazi Wazni, Riad £l Solh, Beirut
g/1959 appointed in 2020

The role and functions of the M nistry of Finance are set out in decree no 2868/

The MoF also leads the government’s economic reform through the formulation
ol liscal policy and by managing public debt in order o foster sustainable

economic growth in alignment with national priorities, It 1& expected o lead by
> ~ Directorate

Genesal of -
Genesal o l"?\! dey Institut des
Fnance Tabacs et

Tombacs

exampie in transparency, accountability, and good governance and is responsible
for sound public financial management to ensure value for money

Itis responsible for controlling government expenditures, and particularly g e of

maxing sure that the expenditure 1s ur.:ugm-(i availlable funds in the hu-:lgnt, and 1s
in line with laws and regulations. This process is extremaely long and cumbersome
Directorate of Budget
ard Expendiure Cortrol
Government expenditure control is binding upon ministries. tExpenditures
may not be engaged without the prior approval of the Expenditure Controller Directorate of
of the MOF. Many public institutions and autonomous agencies are exempted Ceneral Accounting

Directorate of Treasury

Directorate of
* The Ministry of Finance 1s composed of many general directorates and other Administrative
Afairs

from this control
Composition and leadership

institutions. The General Directorate of Finance plays the key role in Public

Deone £ O 13 ' e . \ i s N Hoe™ o "o i YOI imie y
Procurement. It has an Expenditure Controller assigned in each ministry B Directorate
Goneral of VA

Directorate of
Oisbursements
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The Court Of Accounts: Overlapping Audit and Weak Prosecution

Although the Lebanese Constitution provided for its creation in 1926, the Court of Accounts (CoA) was practically created in 1951 as an
administrative court entrusted with the mission of overseeing the management of public funds. It performs a compliance audit on
public spending prior to contract signature and post contract execution. The CoA audit depends on the nature of the procuring entity,
as well as on the amount of the contracts. In practice, things are not that simple with overlaps and limited powers.

Role and hist-:-r',r F/ ““;J Current president: Headguartoers:

%22 Mohomed Badran, Hamra, Beirut
& Thex creation of the Court of AcCounts was observed by article 87 of the Lobansse HPPﬂiﬂtEﬂ in 2018
Conshilution of 1926, which stipulated that “the 1ingl accounts of tha Qovirmrment far each
linancial year must be submitied lo Parliament ond approved belore issding the budget
of the Tollowing linancial year, A& special law shall be issued for the establishmant of o

Court of Accounts,”

[he Court mission includes ex-aonte audit on public procuremant, La. validation of the procurement process :
President of the

before contract signature. This role overlaps with the the role of the Mof In controlling expenditures. Cof Court of Acoounts

mission also includes ex-post audit, i.e audit after contract execution. However, this type of audit is limited to
a numbear of transactions, beyond a cartain threshold (e.g.transoctions of goods and works axceeding LEP
F5.000,000)
X Public Prosecutor of
it also prosecutes civil servants who have violated procurament laws (excluding ministers). it can impose the Court of
LA 8
fines up to | year of salary which hos a imited impoct. The Court con olso refer cases to competent Tribunals ACCOunTS

Composition and leadership

Cowmndl of the Court Chambers of the
& Thee COourt’'s personna |'||:Il.|-.|4:':'.I:|:_||::I|::.|:|--:-.|-:||-:--:|:::-:-!-.:::|!|!I il 'I|-:!l:::-|:r|_l':l:-."l.[ll.l.':l.:: of Accounts Couwrt of Accounts

ProSelulor, and u-:]-:g::!_;:l Ir'|-*-|:-r|:~||.=:-:.|-'-'|-:|||:::-11:|.=I.|:||.J-:II and conbrollers i, and thae

gdministrative Codns
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The Central Inspection: High Expertise, Low Resources

Established in 1959 as part of the wide administrative reform launched by President Fouad Chehab, the Central Inspection
(C1) was entrusted with the mission of ensuring the inspection function throughout the public service. Today this institution

has specialized expertise in various areas that can achieve audit and oversight at a substantive level, but it is understaffed
and barely catching up with endemic corruption across the public administration.

Role and history Current president:

Headquartors:
Georgos Attioh, since 2017 Hamra, Beirut
N 1959, the Ci repiac¢ io | 5 0

naoed the previous decontralizod system o

woction that lacked tho necessary indopondence o President

Mt s . Y 1~ -1 mh " . . 11 ’ o’cen!rnl

ictions on fTellow civil servants in the same ministry, | Inspection
» Inspection Commission 1t was created in 1953

osident Comille Chamoun s 0 compromise botw YO strong

and indepondent contral inspection agoncy and a decentralized

M rolying on ministenal inspoectlors

ntral
lnggegtfon Central Tender
e Undor Prasidont Fouad Chohab. the admimistrative reform. launched in

Board
Administration
Commttae for Acdminstrative Reform. focuse "

1959 through the Cantra

strongthoning the control mech

anisms thro DIC service

. - ]
. fi s =3 S _ p ; Central Administrative Financial Education oy g} e e Engineering
onsure efficioncy and performanco, In this conte Clwas croote Adminstration Inspectorate Inspectorate Inspectorate v s Inspectorate
rtue of decroe-~law N5/1959 as o now centraliz ¢ i st Qor mspoction

am

Central
= Inspection
Secretariat

e Cli1s composaed of t

ve general inspactoratas that specialize i various are Central Irspectio
. Soar r i
d to public administration, anc endar Board that handies d Secretarist
jos related to public tenders, in addition to the Central Ingspection Boord (CI18)
which handles ¢

ond public admuinistrations and docigos

on sanctions to iImposa on

SIREN




The Ministry of Interior: Regional Leverage

The Ministry of Interior was created in the first post-independence government in 1843. In 2000, it was named the Ministry of Interior and
Municipalities (MolM) by virtue of decree no. 4082/2000. It conducts administrative oversight over the decisions of the municipal council
and union of municipalities’ council which gives it leverage over municipal procurement.

Role and history Current minister: Headquartors:
Mohamad Fahml, since Hamra, Belirut

2020

’ S

e The Ministry of Internior and Municipalities 1s conc

duties rango from propanng, coordinating. t

rder and security. The ministry supervisos tho « s Of govaernoratos stricty

municipaitios. municipal UNon:

olected or appointed local councils
N General
Security

i and Municipalities oves the general conditions for tho sale o

Wi the general cona ns rogarding transactions of supplies, work:

Directorate General il Orectorate
! |o< pak - hw(::t“:::t‘o of g:n'g:r;
e O oo?m ISF Poiitical Affairs
s and Refugees

¢ The MolM has several directorates, including a General Directorate of Local and Municipal Internal
Security
Councils which ensures coordination mainly between the central administration Couna!

Composition and leadership

governorates, and districts

Common
Administrative
Directorate

wr General, who is an employee of the General Directorate of Local and Municipa

\ Chargo of axpenditure contrel over the v

ipalities which include exponses related to public proct
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The Council Of Ministers: Diversion and Arbitrary Power

The Council of Ministers [CDM] was created in 1926 when the Constitution of the state of Greater Lebanon was
promulgated. However, it was not until the end of the civil war and the ratification of the Taif accord that the role of the
council was notably strengthened and listed in the Constitution. The Council of Ministers is the main decision maker with
regards to mutual agreements, which provides a big influence over the procurement system.

Role and history g Current president: Headquarters:

) e Hossan Diab, Grand Serail, Beirut
# Following the end of the civil war and the ratification of the Ta'if occord, the executive : .
) appointed in 2020
power shilted to the Prasident to the Coundcil

According o arlicle 65 of the Constilution, the execulive power i3 vested m the Council of
Ministers. The Coundcil of Miniglers comvanes panodically and s presided Dy the Prasidant
ol the Councll ol Minisiers

The hpgal quonem Tor ils convening iz o wo-thirds majority of 15 membors (o agres on
bosic issuas” such os stote budget, constitutional omendmants, and keng emm
developmant plons amangst others Counci of mintters
Thee approval of the Council of Mimsters i5 needed for mimistnes to conclude mutual
agreamants, oulside ol the cases enumeralod by law
{.:".'l.'.':".-ilqul. agencias ara under the umbrala of the Council of Miniglars: the Cantral Cendral Inspecrion Court of Accownts Highesr Disciplinany Cowncil - - B

; ] Sl sl Chil Service Board
INspacion Lwhich Incluges the Central Tendar Board ), the Court of Accounts, the "I'_.'||'IF.'T
CheC JELILELAERY Council and the Tl Service Board

Eumpusitinn and Iendership

* The Prime Minister presides over the Council of Ministars and is responsible for IZ.'.II."II'.Ili"I-:.'I
governmental pubbc policies.. The Prime Minisbar conwvanas the Council of Minksters, onad
glaorates iis agenda
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Parliamentary Oversight and Investigation: a Rare Commodity

The parliament votes the budget and is the main recipient of the annual reports produced by the Court of Accounts and
the Central Inspection which can be used to enforce political accountability of the Cabinet or individual ministers. However,
its influence over public procurement is often curbed by political obstacles and widespread public spending outside the
regular budget.

Role and history Current Spoaker: Headquarters:
Nabih Berri, Downtown, Belrut
¢ and functions of the Parkhament are observed in the nternal bylaws dated electod in 1992
1994 and last amended in 2003. Seats in the Parliament are oqually distributod
stians and Musiims, but elected by universal suffrage
igot 18 presentad, including state
item

Speaker of
Parliament

wersight role of Parliament is also covered in its by-laws stipulate the croation
O conduct investigations. Nevertheless. thero has not been any

0 thus prorogative, whother in public procurameont or othor dareas

Composition and leadership

- | ] ]
e The Parliamant consists of elocted representatives whose number and elaction
nrocedinrs i B thiis abantiral I 5 dlfant Bailainnd ore trlian B Secretary (1) Commissioner Commissioner Commissioner
PIOVOUUIo L oYy 2 OioGiuiC vy J Sy JOCISI0 L J AN Qi DY S 3

e are two pariomentary committees which play a kay role in o ountability

Lthe Justice and Administration committee and
2 the Finance and Budget committee.
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The State Council: Overload and Underperformance

The State Council {SC}, which was established by virtue of law no. 10434 of 14 June 1975, is currently the supreme
administrative jurisdiction in Lebanon. The Court Is overloaded and has limited impact over procurement complaints and

appeals.

Role and history Current president: Headquarters:
B Fodi Elias, appointed in Justice Palace, Beirut

® The Labonese administralive justice systerm s largaly inspired by the French system. 1L is 202
020

worth noting thot Bboth systems are haoded by Siote Councils, which hove Doth advisory

and adjudicalive relas

« The lost amendmeants to the Stotule of the Stote Council, by Act no. 227 of 31 May 2000,
provided for the establishment of first level administrative tribunals in eoch of the six
provinces of Lebanan, but this reform has yet to be implemented President of the
State Council

The State Council looks ot administrative controcts which includes public procurermeant
controcts. It con cancet decisions, or grant indemnification in specific circumstances

Summan measures may also be pronounced by the judge of summaory proceedings Vice president
before the controct is owarded., (Bovernment
commissioner of

State Council)

Composition and leadership
s According (o articla J4 :'_-" of the 3tatule ol the State Councll, It 5 divided in seven
gepartments: the Council of coses, followead Oy six chombers: one odministrative P id f iudicial p id fth
= :
chamer and live judicial. The President of the administrotive chamber 15 the President m-i‘nsfjggnflgtecu reil.l:":.:é;; .
af the Stote Council; the Presidents of the five [udiciol chombers are meambars of tha
stote Councll Bureaw. The Council of cosas 5 composed of tha President of the Stote

Council {oz president), the Presidents of the chambers, and three advisors chosan by the

PFresident at the beginning of each judicial year
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A LIMITED SCOPE

AND INEFFECTIVE
PROCUREMENT AGENCY

The Central Tender Board suffers from numerous limitations on more
than one level, from scope to standards, means and resources.




The Central Tender Board Mission

Pursuant to the Tender Regulations, the Central Tender Board is entrusted with managing public
tenders, reviewing bidding documents and providing feedback and comments to the procuring
entities.

* The Tender Regulations set out the framework within which
the Central Tender Board functions and determines its role Plan

* The Central Tender Board publishes an annual administrations and publishes an annual plan.

procurement plan, which includes the procurement plans
of all administrations.
Advise
* The Central Tender Board also looks into the bidding e food
documents of bids exceeding LBP 100,000,000 and gives CT8 conducts an GSEEEEWEN of biading documents
non-binding feedback to the procuring authorities. for procurement tfunsuctmns th::!t exceed !.EF
100,000,000 and gives the procuring authority non-

« The CTB carries out the procurement on behalf of Public binding feedback.

Administrations and over a certain threshold (100 million LBP),
which includes the thorough review of the bidding documents,
announcements, receipt of proposals and opening and

evaluation of tenders, until identification of the winning Evaluate and Carry Out
bidder. CTB conducts evaluation of bids and sends the result
« Within the Central Tender Board, a Central Tender Committee to the procuring entity. CTB conducts the procurement

process of transactions pertaining to public

based in Beirut conducts the evaluation of submitted bids administrations. which exceed LEP 100,000,000.

through a rotation of weekly commissions and communicates
the tender results to the procuring authority.

SIREN 2



« Limitation over size of procurement

The Central Tender Board mandatorily assesses bidding documents in relation
to transactions exceeding LEP 100,000,000 and conducts the procurement
process for those transactions. For the transactions below such amoaunt, tha
procuring entities are free to refrain from sending their bidding documents to
the CTE, which is the current practice. Bid slicing to escape CTB

control is a major issue. Ministers have been reported to resort to Requests for
Proposal, each Ur.".t:t:-nrir'.-g] {o less than LBP 100,000,000, Nonetheless, article 123
of the Public Accounting Law prohibits bid slicing. The expenditure controller

Limited Scope

The Central Tender Board suffers from appointed by the Minister of Finance in relevant ministries must make sure thaot
numerous limitations on many fronts and a no bid ﬂl.c:."._g 15 occurring. Evidence and metrics are not available given that
adrministrations do nol always antarm the CTE of the number and Iypes o
limited scope of work, which results in low transactions concluded. In fact, ministers mainly rely on the power granted to
them by virtue of the Public Accounting Law, whereby the competant authority
performance and biased practices. in charge of committing expenditures considers that the nature of concerned

works, equipment, and services justifies slicing

» Limited jurisdiction over institutions

The provisions of the Tender Regulations are applicable to municipalities,
public institutions and autonomous agencies insofar as theay do not
conflict with the latter's lows and regulations. In practice, municipalities
and Unions of Municipalities have their own procurement system
provided for in their own regulations

The same c1pp!i+—::—: 1o all public institubions which gre considered Qs t‘:i:__:
spenders, such as the Council for Development and Reconstruction and
the Council of the South. As such, numerous entities’ regqulations allow
them to legally bypass Central Tender Board control .

26
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Chacun Pour Soi

Public institutions and autonomous agencies are supposed to conduct their procurement transactions through the Central Tender Board.
However, they may escape the Tender Regulations provisions if their own regulations allow them to do so. This is the case for most public
institutions and autonomous agencies, such as the Council for Development and Reconstruction, EDL, and the Lebanese University amongst

others. The same reasoning applies to municipalities and unions of municipalities. Municipalities Law no. 18/77 derogates from the Tender

Regulations provisions, given that it provides for the creation of a bidding commission for each municipality, thus conducting procurement
internally. Furthermore, the Tender Regulations clearly state that they are not applicable to the Ministry of National Defense, Security Forces,

and General Security Forces,

CENTRAL TENDER BOARD

Full eontral Partial control Explicit Mo control

exclusion
Public Administrations ‘*--"""
Public Institutions v..r .

— — Mary escape il their
Municipalities and UoM | v"" oWt regulations allow
:_.|.|_|||+; e tharn o da 58

Autonomous agencies |- WarEarounes | w
Security and military agencies v

Explicit exclusion by
|
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Absence of
Standards

The absence of unified
standard bidding
documents further
axacerbates the existing
scattered practices across
procuring entities, and civil
servants entrusted with
public procurement
functions do not always
possess qualifications up to
the standards.

SIREN

Absence of unified standard bidding documents

This absence complicates the procurement process, as civil servants across all public
administrations and institutions entrusted to prepare thase bidding documents have no
standard references to which they can resort. This also threatens competition and limits the
entry of new service providers as bidding documents may be tailored to suit the qualifications

of a specific bidder. This ultimately increasas the risk of collusion and corruption.

No requisite criteria for civil servants

The commissions responsible for evaluating bids are composed of civil servants from differant
administrations, one of which represents the Ministry of Finance. The Tender Regulations do not
provide for a set of professional gualifications that the civil servants must meet, apart from
being civil servants of 3rd category at least. Pursuant to the Tendar Regulations, the Central
lender Board obtains, from different public administrations, lists of candidates which will form
the Central Tender Committee. The Central Tender Board President selects from these lists: (1)
presidents of commissions, (2) representatives of the Ministry of Finance, and {3) members of
commissions. The final selections are submitted to the Central Inspection Board for approval.
As such, there is a risk that those conducting the evaluation of bids do not possess the

necessary qualifications and/or expertise.
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Non Binding
Comments:
The Good, the
Bad and the
Ugly Examples

Following the review of bidding
documeants by the Central Tender
Board, if any violations or absence of
necessary information are detected,
they are notifiad to tha Central
Inspection and returned to the
procuring authority. Tha procuring
entity has to inform the Central Tendear
Board of its decision within a period of
b days and remains free to disregard
the comments. Thara are many
exomplas in Leabonese recent history
where political actors have taken
advantoge of this weakness, ignoring
complately the Central Tender Board's
recommendotions. Two examples
follow.

SIREN

ﬁ « Mechanical Inspection Centers (2015)

In camplete contradiction with the Tendoer Regulations the Councll of Minlsters had assignad the Contral Tendo
Boord 1o conduct th tendening process provided thot the bidding commission 5 lormaed of mambers appoinied by

tha Trolllc Monogemant Organization, This wos Uthe lirst time such moasune 5 oken in the Cantral Tender Boord™s
history, ond is a serious vielation of its stolus. According o the Tender Reguiations, bidding commissions ang larmad

By the Director Genaral with the approval of the Central Inspection Board

the bidding commission be exclusively formed by the hisls approved by the Cl, The Council of Minsters complately
cisregorded the CTE'S leedbock and redquaested thal the Teatlic Management Crganiralion proceads with the
procurament. This cosa llustrales the executive’s political grip on procurement, stifipping thae CTE of its alfeady

Nl prarocaliggs Brdvichad lesr By Lhds Darclane ragynd aliGns

@ » Electricity Ships Request for Proposal (since 2012):

ihe oevalxpment of the case I8 rather complax but may be summarized as follows. The peanod for submitting offers
was of three weeks, which was deemed too short for o procurement with this com praxity. The CTH wos only given 44
nours to study the biodmg documenis. The CT8 submitted ks review, which included reference 1o clouses thot
restricted competion |:=!'|l:' e Wos onky one :'!.-\'.I:.:P!f] and unregsonoie deloys to submit offers. Howewar, the CTH

comments wera nol takan into account

Aooor 'Z'ri"l-f.'! to mediao sourceas, ships have cost the Lebansse state arcund WSD 755,000,000 froms 2002 untdl 2047
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CTB:
Weaknesses
and

Strengths

To sum up, the Central
Tender Board exhibits a
numbar of strengths. But it
also hos weaknesses and
legisiative shortcomings
which constitute clear
symptoms of a failing
procurement system. The
current system is also
flawed by unnecessary
checks and delays in
relation to various
processes and
stakeholdears.

SIREN

Strengths

Transparency

The Centrgl Tender Board has an accessible website and publishas
yEarly regorts of srs activines, in addition 1o the yearly procurement
slan. The CTE'S websile 15 Wwie.poma. gov. b

The CTH alss pubhshes pracunement aolees and award resull

Works for procurement Improvement

The Central Tender Board is active in prepanng templates to
enhance internal work to the extent possible, such as the Unified
General Conditions, Declaration of Integrity, Price Template, Model
Spacial Conditions

Opportunities

International
pressure and
engagement support

Public pressure Political
and support
I Poditical engagement  Infermationak
io fight corruption COMITEUNILY PressLre
Ihe miniEterst to launch reform
statement of the programs and fight
current government  COrTUption
InCreased scrul Iy LML CERIaInE &M
procurement, which is - engagement to
onsidEred by the 1
fushing majority as a
sauice of public Tunds

] PR e

eEmonsiratons
Detobker 17 with
femands (or reform

and 1o hghl corruption

International fund ng
SMpOwWer O .'l'.".'ll_:'I: o supoort the CTH

d 'Z_"-.'I'r."_-C s and 1o fight {such a= the
cOriupieon Fachinical
Azsizlance Project
funded by The

European Unign)

Weaknesses

Lack of Limited Mo binding Unspeciallzed
himan jurisdiction authority Commitlees
Fesources

wWhle studving CTE eamimin

The CTH has Lrice thie Bidding TEEs Are nol
omdy & civi -_1"_' : focuments, OSen updn
sarvanis, s the CTE anly oredetermined
whereas ihe T ES PR ind relevant
law requires CTE only mandatcaly binding professional
14 ey LlEhihin TECOommenda quabifcatign

Absence of wesiong: » LES vions and th

unifed £ RN K procuring
standard 1 it i1, i authoriiy

bidding procuremren] on behalf :lll-.:l'::"l-l-l
documents | oorc Admimstatong lor 10 decide of

LT RIEERE DT thie matier

Mo regulatory authority

Abgence of a regulatory authonty m Lebanon which unies The
procurement framework and oversees the process, The Lebanese
pracurerment system sullers trom a lack of standardezation (.9, no
siandard unified general conditions)

Lack of transparency

The admunistrations do not always publish thels annual plans and
= i

budgels, which hinders the CTE'S warl

Corruption
Administrations often slice bids to escape CTE oversight and refer 1o
miultual agresments (o shormeut the compeliiive procurement

Process

Absence of a undhed public grocurement law
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PARTIAL AUDIT AND

CONTRADICTING LAWS

Th t n looks at the limitations on the scope of key oversight
ttt




According o some newspopers, Iote Primea Ministar Ralic Harirl od sent, while in tenure, a letier o the Ceantral Inspection
‘ Entrﬂ] stafhing that it wos not compeatent o investigate ministers ond overses their octivities and octions, as they are not considerad

civil saryanis, which raises guastions ol accountobility given thasr ﬁ-'-':l:'.-'. robke i public procurgmemnt
.
Inspection: " o .
AS Tor publhc institutions, some excliude all Centra |1"".'-|:|r3'l._t'|.'.""l intervantion, whike others imat if. For instance, COR axcludeas it
F u II or Pa rt i u I whareos DUOERD |5 oniby 5-JL'||"‘?|::': o fingncial |".:=\-r3'|:.".-| on. On the other hand, the Counctl of South is EUU!L""."': to Tull &) El'-'(?!'f'u":'lr‘ll.
-
OuerSIght Regarding municipalities and unions of municipalities, their decision-making and executive. powars are not subject to G

earsighl This IS thie case af procuremeants less than LBP 30,000,000, Above such amaunt, the procuraments 15 decidaed By Uhae
J 3
gaemmagam and!ar the mahalez depanding on the armount

The Central Inspection has a rather The judiciary and security and military ogencies are subject to a financial inspection only
wide jurisdiction, covering a large

array of public administrations and

institutions with some exceptions CENTRAL INSPECTION OVERSIGHT Full oversight Fartial oversight®
applying to cartain antities.

Interpretations of the low have been Public Administrations v

diverse. S5ome political actors have

stated that CI has no oversight over Public Institutions v

ministers. The president of Cl stated

: ol Municipaliti d UoM 4
that it does not have political . ™ . b

oversight, but has full administrative
oversight over ministers who are
part of the public administration Security and military agencies w
hierarchy falling under its mandate.

Remains howeaver the problem of the Civil Servants W'

institutions that are explicitly
excluded from its scope.

Judiciary W'

*By porticl oversight, it is meant thot 1 oversight moy be restricted to finonclol operations and activities, or to another
specilic area. Particl oversight may also exclude a certain type of octivities ond decisions {e.g. decision-making ond executive
yowers of municipalities)
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SWOT
Analysis:
Central
Inspection

The CI, which englobes the
Financial Inspactorate, is a
vital oversight agency that
has bean considarably
waakenad throughout the
years. Iks reinvigoration is
crucial in order to properly
fulfill its role of oversesaing
the sound running of
administrations. Cl has the
powar of drilling in datails
through its tachnical
axpartize f_lar"uv_."_:_llr'1&r51r'ir'1g.
administration, health,
education and finance) but
also can be self activated
through risk and threat

analysis and assassmeant

SIREN

Strengths

Wide jurisdiction Complaints mechanism

Cl's jurisdiction covers public Complainis may now be
admuinistralions, pulc sipmuited anhine with the IMPACT
institutions, civil servants, o, whieh s benehcrs] 1o bidders
murmicipalities, with entitiez being 1o report malpiactice

subject Lo partial cversight

Mew tools

Ll InspeCctons Mew and updated

have expertise webaite, which

and skills promotes
fransparency

Disciplinary powers Expertise

The Cl pronounces disciplinary
measures without the need fo
refer to the relevant minister
{the approval of the

adminisiration 15 nol required)

Weaknesses

Lack of human resources

Gl ks understalied, weth 190
vacancies accodding o s latest
repnrt of Z01E

Legal framework

& Entities fall ng outside of scope

ki ¥ ] "
® Blunicipal amaloyees
seflarming decisisnsl and

execulory acls oulside of scope

Lack of financial resources
Gl dees nol Benell from the

i
WECES Sy I!...Jlllt': D pEGpany

Wy o 1S mISsSEEn

Insufficient tools
» Lack of sudit methadology

® | ack of aulomaléd processes

Public pressure and support Paolitical engagement

Rewmvigaraton of Cl role under the The minsienal statement Hsts
grasang scruting of the public e Empowerment of
lallowing the 17 Gotaber

overseghl agencies as one ol
61 I

koS and the demands 115 prICrITes
pErod 10 EMmpower aversighl

A B FIG G

REITI

international pressure
Increasing international community pressure to lawnch reform
programs and fight cormuption, together with international donor

support for the €l

Paralyzing political tensions

Tenslo

different poditical oy, pul & STEsIn on

fig DEtween Kéy hogufes witlon CL each atfihated 1o 8

o

G efficiemn Y. A% SUCh

imlerergnces on & pohitical and conlessonal level absimoct The Gl

frarm perfofming IS mission

Confusion of roles and duplication

The oversight and control Schemi

Borders belween the vanous saena ke

funehons (between CF and Cod Tor in:

innecessary checks and delays

i Lebanos i nol clear &% 1hi

- [ 1] B . . v
& are bluimed. Qvarlagpma

fanc&) may creals
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Court of
Accounts:
Contradictory
Laws Again

As to the Court of Accounts, its
audit function encompasses
large array of entities, and is
divided in two phases: the ex-
ante audit, and the ex-post audit.
Howevar, not all antities ara
subject to both the ex-ante and
ax-post audit functions. Laws are
often contradictory with only
arbitrary resolution of thasa

controdictions.

SIREN

Mot all mumapabblios and umnions of municipollios arg sobpeaet 1@ tha Court of Acoounts oversight, The ones Thial are, arg

1
ata that the municipaliitia

gl wreens of municipalties that ard undon its ovarsight arae nomimatod By virtuo of  docroo upan tha Primig Mimistor

daterminad by virfue of o gecrea. [hara 18 O discraponcy bod an the texts. The Cod regulobions

proposal, whareos the Municipaolitios Low states that nominaotion is dona upon tho Minister of Intarior's proposal. Thara i
i a lack af unitarmirty among murnicipalities and unkens of municip
o unnoacesEory confusion

alities that org suleat o CoA overssght contnbuting

Mumarous institutions are not subjact to any kind of ovarsight by the Court of Accounte, such as the Central Bonk [articla 13 of
tha Codo of Mooy and Craddit ) ar the Aancuitural Industral and Roal Estatae Cradlt Bank (articha 100of law dabed 18/7/1054)
Pulblia instituhans suah as tho Couvncil for Developmant and ol istructon and thae Council of South ar only subieal 1o tha

Court of Accounts’ ax-post audit. Thair axpanditures arg th yrefore naithar pra-oucited by the court, nor by the Maor

Leoording (o the Fublic Accounting Low. secunty and milltary ogancios ara subjact to Court of Accounts ovarsignt Lexcapt Tor
:
1

procuramont of o socrol naturo). Howowarn

b gourt doos nol hove oooass 1o classifiod doouments unloss approvoed by tho

redawvant authority (o g. the chiel commmandar regoarcing the CIFFTY |

COURT OF ACCOUNTS OVERSIGHT Ex-anto Ex=post No oversight

Public Administrations v v
Public Institutions L '
Municipalities and UM v -
Judiciary

Security and military agencies W W

Central Bank W

34



SWOT
Analysis:
Court of

Accounts

A SWOT analysis of the CoA
reflects its importance In
the procuremeant process
Howavar, its efficiency in
overseaing all inancial
matters, among which
public procurement
transactions, 18 mostly
compromised by political
interferenca.

SIREN

Strengths Weaknesses

Extensive jurisdiction Independence

Lack of Resources

Risk of duplication of

The COA eXaiCISEs 1S oy .|l| 1 .|'||-| E"fl-"'- dent |.|_||'\.| functions

over 24 minisiries, aro "'fJ 4 .
midumcisaliteEs and '.'.| wiabili J ralizern tha w With the Cl hinancial in: pECiGraie
instilutions SO I-'.-:"'||-|.|I|.- amel regarding ex-posi audit

IZ|"‘-.":||:I INary powwer

With the MoF = expenditure control

Diversified personnel Public procurement oversight

The CoA comprises judges, The Cad has & mandatory ax
auditors, controllers, and ante audit over public
adminisirative employess procurament Iransacimnng
ding a cerfain threshold
admimSTrations

Lack of human resources Weak disciplinary power

Offending employees are fined

from LBFP1 50,000 10

Entities of considerable LER1. 500000, in addition to &

Limited jurisdiction

audit, i.g imporfance and budgetis fall line ranging (ram ane month 1o
" =} - 4k, B 1 - - - - - " | r

am Tl rals putside of the Co&'s jurisdiction  a year salary, which is not a

S (Gentral Bank -'|_'l.--' and CoS iMicHEnt detement sanchion 1o

£1j 5] "-."' t by virtue of the law partially, eto.) 'r'- vent financial corruption

Opportunities

Public pressure and support Palitical engagement

Confessional balance shaken, which may cause tensions

The Cod miy réinvigorate 115 The minis tatement s
arihdthae Unde g |---._ T A i -
ALANYIEGS LFIOE ”"'-""--"'_”I L0 gyl i e ST The apponiment of a shite CobA President in September 2019, has
serunny of the publie 1allowing the Y L SGEnciEs a5 ong ol | | i & i R o
17 Detaber demanstratians = pricrities. The CORMs latest shaken the confessional balance of the Cod given That the Shite
{ I VDI LI N | L ]

I i Ilt”I' . :'"-'”"_””'" Wil confession has now 3 President as well as a Head of Chamber

.'- EINTOECE §Ne LA S 8X-PO5] X

idit - ¥ ' Althouwah not irrevocably ascertdned, This may cause [ensions

Introduce performance audits sinee the Labanesze landseape i% plagued by confessional
eonsideratiomn:
International pressure and support
|r.-c reasing I-':l.n'l.'llll: 18l commaunity pressure 1o launch refom
Fograms and h' corruption. The CoA should take advantage

of exiatng mit J' |"' '-\.-:r'.:-’l |'|3 -.n.ll l'd-"-J‘"l la re-enforca
s rl.-ll:“-tl':l-.l_.l ::] tization, treindng, support, etc
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The Untouchables

A major source of malpractice arises from the fact that many public institutions and autonomous agencies escape control and
oversight, such as the Council for Development and Reconstruction, EDL, the Lebanese University, the Council of the South, etc. where the
practice of conducting expenditure control and approval internally constitutes a risk to violate laws and regulations, which will most
likely result in public funds squandering. Lack of transparency is also a problem. For instance, financial regulations of some institutions
are not accessible to the public and only insiders may obtain them.

SIREN

| CoA oversight Cloversight ~ source of Budget
L Internal Audit |
Ex-Ante Ex-Post Administrative Financial i State Budget Other sources
Partial G Wide range of ouziliory sources
raral - ; .
cﬂl.ll'ltﬂ ﬂf Ho Limited 1o the Yes r ar - .-'a.!.nq_rurmnr. specified in F,.F-En:_.u:.:ll b ls
the South Exprans administration of Yes Lirmited b Yes Sty SIS COU SN ot SPN g
- ool stipulation in o coniroller ther courcil's goais
=P the council’'s fTunds afficiency A . freasury odvances
the Law i J cocountan Miscallaneous ras
angd gooounts L EOLUS MU ncCas
Mo Central Accountant Wide Range of auxiliory sources
Owersight f-ﬂn-rm-dbr Yos Donotions, reglstration lees, incomes
an internal bod | . - .
Lebanese Yes Yos Tha Liniversiby T;.:':l.:ll-.ll'ltll Limited Locol AcCcountant Yas rrﬂ;'l |'Ell;ltl u:-::m?_lng_ propaity Irﬂcﬂrr':_EIﬂ
urli'ﬂl"“f conducts inspeclion vis-o- i in units related 1o Qand Yarous Omner InComes mlocois
wis the odministrative gnd | © ficiency Ll ; to the university or those recesmved os
techricol stolf™ the University per provigions of the low
Public ' '
Finance Director Side Revenues
Il'llml.lﬁﬂl‘lfﬂ-’l" veR R mriuns -I_]'I_'III‘|I1-.'.| irs axchanige four
the No Yes Yas Lirrited Yes mirdical servicas
management efficiency Internal Audibor "Contributians | ANy other revenues as stipuloted
“ RHUH Gy 5F1-'.=|:i-rll bonws
Limited Yos Wide range of auxillory sources
| Articie N of thae K x. S
Submitting an annual u-.-:.il.:r-.-.._. s Einancial Revenues fram its actlvities,
X 3 ‘_ o i sddects il 1o fnonciol donations and aids, yoriouws
ﬂﬂ-ﬂlrﬂ Mo rag ot of Its octivitias No S PO RO L. HCryieaind, & Mﬂl’llﬂgﬂ'r Yes Pl OTiES
1 o[ W § " " s inds, T imaon il
and a statement of its BT BRIl By
finoncial investments cloay rat foke place )
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The Untouchables

Apart from conducting expenditure control internally, must public institutions are not subject to Central Inspection oversight, while some
of them are only subject to financial inspection, whereas the General Regulations of Public Institutions state that public institutions are

subject to Central Inspection oversight. Escaping this kind of oversight is a threat to transparency and accountability. The ex-ante audit
of the CoA is also practically non-existent, with a limited ex-post audit in most instances.

SIREN

CoA Oversight
Ex-Ante Ex-Post
Lirnited
"n Faclugion of tosks
conducted by the
EDL 1 1 by th
gccauntant based on
writtesrn rders feom e
Srcrolary Gangral -
Wost of coses
Social Limited
Eﬂﬁuﬂtjl' Mo Only activrties
Fu,nd sHpiotod Oy low
Agricultural
Scientific
Research Inefficiont Umited
Body oGt Gt sl On thie general repodt,
il :':!.:I::rr.-']' xceading occaunts and supporting
EBR 30,604,000 ano documentations of the
IHans of all nofures paior year
are e |udead
Port of N/A NfA
Beirut The information is The informoation is
mot ovailable. niot ovailabla.

| Cl Oversight

I Administrative il

Yes

Ho

N{A

Howayvar

according to the
decrea "Genearal
by-lows of public
institutions”, Public
institutions ara
subject to Cl
oversight

MiA
The information is
not availobla.

Financial

Lirnlied

Lty -'|.|-'I|Ii|'.r_; By
theer lirnicial
nEpeciomlo

Mo

/A

Howewvear

according 1o thea
decree "General
by-laws of public
institutions”, Public
institutions are
subject to CI
ovarsight

- MfA

The information is

not availoble.

Source of budget

Internal Audit

ACCouUNtont

Finance Director
+

Accountant

M A

Howewver, a controller ol
expenditure of third
category at least is
appointad in every
public insttution to
oversee [ts avalkobtdlity of
funds and contormity of
octivities to lows and
regulations

Financial Oversight

Yes

You
“Allocotions®
wilthin the budget
and extraardindgry
oltar U'Jdgﬂ'|
opproval

Yas

Tinaoncial ald®
glipulated 1 tha
hl.l-l'_iul-‘_ll il T
rimstry ol
.I'Lgr-il_:ul'lun:l

NfA
fhe Informotion

| s mot available.

i State Budget Other sources

o [+]

Wide range of auxiiary sources !
Regular révenuss: varicus grants |
and oid; revenues of properties,
canters, projects ond tests;
revenues from the sole ol
publications, costs of onalyses
and technical activities
conducted by the “Naskoha” on
behvilf of indlviduais, crops
resulting from investing in novel
plont of animal Types or from
dizcoveries mode during
research
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Public Institutions: A Mirror of the Allotment State

The current legal framework is weak enough to allow the distribution of political institutions among various
political groups. These institutions have their own internal regulations which often overrule the law allowing lack of
transparency and governance. EDL, CDR, Central Fund for the Displaced, Port of Beirut and Rafic Hariri Airport and
the Council of the South are a good illustration of this phenomenon. Below some examples for at least the past
decade and often beyond.

Public Institutions with
notable political

affiliations

|
[ I [ I |

EDL - FPM T C“””ghﬁ;‘f;;f“ the Port of Beirut and Rafic Cinarcll of Saxiis
Free Patriotic Movermnent PSP Progressive Ha;ﬂ;{'ﬂfﬂi” - Amal Movemnent
Movernent Socialist Party
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Public Institutions: A Mirror of the Allotment State

Broadly speaking, EDL has been under FPM, thus Christian management for many years, whereas the Council for Development
and Reconstruction has been more or less under Future Movement, thus Sunni protection. As to the Council of the South, it was
created to provide the Lebanese Southern population compensation for the losses caused by the Israeli invasion, and is believed
to be allocated to the Shi'a Amal Movement. Hezbollah is renowned to control the port and airport.

EDL: Ministers of Energy and Woter for the last 11 years hove been FPM ministers:
2008-2011. Gebran Bassil

2011-2014; Gebran Bassil

2016-2018: Cesar Abi Khalil

2 Arrmenian Ministers

CDR: Future Movement mambers of parlioment have opposad the submission of
CDR to ovarsight by the Ministry of Finance. The CDR is under the tutelage of the
Council of Ministers, which is a position principally allotted to the Future Movermaeant
and their allies:

Ralic Hariri (1992-1998, and 2000-2004)

Fouad Siniora (2006-2009)

Saad Hariri (2009-20011, and 2016-2020)

Tammam Salam (2014-2016)

The CDR board of directors’ tenure is expired since 2009.

SIREN

Council of South: The Council of South is presided by Kabalan
Kabalan, who is a member of the Amal Moverment Presidential
Committee, Ali Khreisz, a member of parlioment representing the
Amal Movement, hos publicly refused the propesition to reduce the
Council of the South budget in 2009, while speaking on beholf of
Nabih Barri.

Port of Beirut/Rafic Hariri Airport: Hezbollah has been constantly
accused of controlling the port and girport, A crisis emerged in 2008
when the Council of Ministers put pressure 1o regain control of the
qirport, This coused o deterioration of the relation with Hezbollah

and led to street fights.
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OVERLAPS AND RISKS OF

UNNECESSARY CHECKS
AND DELAYS

This section looks at the risks of unnecessary checks and delays that are
generated by the structure of the procurement system in Lebanon.




Gaps, Overlaps, and Organized Chaos

Overlaps are common among stakeholders. The texts are ambiguous as to whether the MoF's and CoA's ex-ante audit
functions differ in substance. A risk of duplication also lies within the ex-post audit function, conducted by the Financial
Inspectorate within the Central Inspection, and the Court of Accounts. In addition, control over public expenditures is
conducted by MoF for most of the public administration entities, except the municipalities whose expenditures are
controlled by MolM.

Ministry of Interior
and Municipalities

Central Inspection Court of Accounts Ministry of Finance
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MoF-CoA: Overlap in ex-ante audit Function

In general, expenditures are subject to a cumbersome prior control by a Ministry of Finance controller. The Court of Accounts
also carries out such ex-ante audit function when the procurement exceeds a certain threshold. The texts are ambiguous as to
whether the MoF and CoA pre-audit functions differ in substance, hence the risk of overlap of an already cumbersome process,
potentially resulting in a duplication of functions and delays. When the MoF controller and Court of Accounts opinions diverge
regarding the validity of the expenditure, the matter may be referred by the Minister of Finance to the Council of Ministers which
weakens the ex-ante audit role of the CoA even further and increases the risk of conflict of interest.

Ministry of Finance Court of Accounts

* Ex-ante control on government expendituraes makes sure that the expenditure is * Ex-ante audit on government axpenditures for procureament ragarding:
assigned avoilable funds in the budget, and is in line with lows & regulotions. :
g G d Goods and works exceeding LEP 75,000,000;

* No expenditure may be effected without the MoF controller's approval. Services exceeding LBP 25,000,000; and

o Mutual ogreements exceeding LBP 50,000,000,

= This process is vary long and cumbersome at a time technology can automatea it ;
» This process s a duplication of MoF control at a time

technology can outomote it

Compeiam aashonsy serds Controls ey pendiiun aed | Comurm sy B LarHt By s ol STl o i S T
Anpard L TR A - gy, 7o CA o puclpd — — h'-l pEprowEl il Cormpaety, 15 proa el Witk oo 8 Mgh it

*OL Pl il v EROUE BpEFoeEl .1y P ST Bi it deiappdonal if Indapeant

Procesdis s corw KT
TROY D R TS YR
yigrprune if espesdoureis - PP -
LEECeRd
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Cl-CoA: Overlap in ex-post audit Function

A risk of duplication also lies within the ex-post audit function, conducted by the Financial Inspectorate within the Central
inspection and the Court of Accounts. Whereas the Financial Inspectorate’s audit is sometimes performed on an ad-hoc, risk
assessment, or complaint basis, the CoA's ex-post audit, when applicable, is systematic. As such, a real risk of duplication
cannot be ruled out.

Cl* Financial Inspection covers:

* The application of financial laws and regulations
* How accounting and protection of public funds are carried out

» How civil sarvants involved in the implementation of the budget and the
management of public funds fulfill their missions

* Inspaction is carriad out by:

Inspection plan and method set in place
Upon complaint or special assignmant

Court of Accounts audit covers:

& Controct execution and their results

= Government accounts as well as any others involved in the maonagement of public funds, in order to determine the accuracy of these occounts
and the lagality of all actions takean in this regard.

*The Cl ensures public system nspection through adminiztrative, fnarcial, engineering, education, health, zocial and sgricwiuwral divisions. The insgeciorales’ experiise practically covers amos
fopics of interest in procurement, The Cf organizatipnal decree n 2460/ 7450 recognizes the role of the financial inspectarefe fo manttor the application of finencéal rules and regulations as well as
the performance of emplopees concernad with the execution of the budget and the managerment af public funds. The enginesring inspectoraté cowld aiso play a rele a8 the above-mennioned decree
does nod clearly imit or define its mandate. (I could consequently play @ rode in the evaluation of precurements on the technical level

SIREN -



Cil-CoA: Dialogue of the Deaf?

While the Court of Accounts can request inspections from the Central Inspection, Cl, in its turn, sends reports touching on
financial matters to the Court of Accounts Public Prosecution to follow up. But then these reports are left at the discretion of the
Court of Accounts which, for political or other reasons can leave them hanging for months and years. This has been common
practice.

The medrsred talken by O againat ofending servaniv do not preciude: iheeir
projedulion Befire Can

Central

TEndes
Board

CoA Fulilic
m Hm'l sy
[

SARCTDnG i Decisins Progess
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MoF-MolM: Who Controls Expenditures?

Control over public expenditures is conducted by MoF for most of the public administration entities, except the municipalities
whose expenditures are controlled by MolM and some public insitutions such as the CDR and the Council of the South. MoF’s
expenditure control over security and military agencies is limited to non secret procurement.

As a general rule, expenditure control is carried
out by a MoF controller, which is the case for
ministries.

MNevertheless, the expenditures of
municipalities and unions of municipalities are

controlled by a financial inspector,
administratively attached to the MolM.

In some public institutions, such as the Council
for Development and Reconstruction and
Council of the South, a government
commissioner controls and approves its
expenditures.

As for security and military agencies, their
expenditures are controlled by their ministries
of tutelage for secret procurement, and by MoF
for non secret procurement.

SIREN

MINISTRY OF FINANCE OVERSIGHT

MoF expenditure No MoF expenditure

control control
Ministries n
Municipalities and UM i
Security and military
agencies o
CDR v
Council of South vl

Control by a financial inspector administratively attached
to the Mol

v Control by o government commissioner

+ Partial
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In Focus: Municipalities and the Scattered Regulations

Municipalities and Unions of Municipalities are not all subject to the same accounting principles, which renders the regulatory
landscape complex. While the majority of municipalities and UoM are subject to decree no. 5595 (which sets the accounting
principles for municipalities and UoM not subject to the Public Accounting Law), some of them are subject to the Public
Accounting Law. However, the provisions of both laws are largely similar. As to the Court of Accounts, not all municipalities and
unions of municipalities are subject to its oversight, for unclear reasons. This status quo sheds light on the scattered nature of

the regulations in place and the complexity of the panorama.
Public Accounting Law Court of Accounts Decree no. 5595
40 municipalities appointed by Decree* 41 municipalities appointed by Decree* Approx. 888 municipalities**

Municipalities and UoM become subject to the oversight of the Court of Accounts by virtue of a decree. However, an
inconsistency exists in the texts:

= Legislative Decree no. 82/83 organizing the Court of Accounts states that municipalities and UoM become subject to
its oversight by a CoM decree upon the President of the Council of Ministers’ proposal.

» Municipalities Law no. 11877 states that municipalities and UoM become subject to the Court of Accounts’
oversight by a CoM decree upon the Minister of Interior’'s proposal.
According to decree no. 5595, municipalities and UoM are subject to the Public Accounting Law and Court of Accounts if their

actual revenues exceed one million LBP by virtue of the final account: this is effective as of the beginning of the year following
the year in which the final account was approved. Practically this takes place only if a decree is taken in Council of Ministers.

* Gherbal Initiative, Tronspargnay in the Municipalitios ond Federations, May 2020, Mtpsdwwawibundparglcontent/lebononfen/romefibrary/demotratic _govemanca/trnsmuniimi
** Accarding ta the Ministry of Intefior and Municipalitios, Lebanon counts 1038 municipalities as of Octabar 2017: Local Gavernment Resilionce Programme Tor tho Middle East and North

Africo, LOGOReP, VNG International, 2017, hitps/fwww logorep.nifwp- contentfuploads/208/06/Labanen-Federation- of-kMunicipolities- Copocity-Mapping-Study.pdf. The numbers may have

changed within the course of the past 3 years
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SWOT
Analysis:
Ministry of
Finance

The MoF s role in the
procurgment process
not strictly imited to
enditure control. With
ponsibility of
ovarseeing public
hinances, the
financ
DMpromis
accountability, which

subsaquently touches on

the problem of concluding

transactions to tha

detriment of public funds.

SIREN

Strengths

Transparency

The MaF has an accessible webhsiie and pubhishes

# All taxation and finance-related legisiations, regulations
and circulars

® Yiaarly reports ol personneél cost, transiers 1o EDL. elc

® Pracurdément transactions and calls for buds (These ane howeyer
; lor consultants on donar Tunded projpects implemented by
MoF which has no relation with precurement atl the central level)

External expenditure control over ministnes

Gavernmen! expendiiure confrol ks binding upan ministres, No
expendifune may be committed withoul pror contral. Ministers ang
persaonally accountable for not abiding by this aobligation

Opportunities

Public pressure and support Palitical engagement

October 17 demonstrations with The ministerial statement of

demands of reform and to fight the mast recent government

corruption contains an engagement to
fight corruption

International pressure
International community pressune 1o
launeh reform programs and fight

corfuption

Weaknesses

Opague public fimances

Financial accounts took around 10 years to be completed
# Findumg documents and campanng numbers 15 ditfecull

& &ccountability is therefore biurred

Scattered jurizdiction

& Gavernmenl expenditure contrgl does nol encompats all pre
eniilies

& COR, CoS, EDL & ZERD canduet their espendiiure cantrad
miErnally, wh [ufl&s an o & ac wlabilaty level mind
mast licely If nol earianiy esntnbutes 16 publlie lunds squandarnng

Public procurement not integrated in stale budget

Public procurement is not integrated in the state bedget. Planning at the
evel of procuring entilees s nol the foundatson of the budgetl preparation
EXLICIEE, IN on, seme instiutions have their own k {which iz
ndl peflected m the general budget law)

Threats

Risks of overlap

There is & risk of unnecessary checks and delays with the
expenditure control conducted by the Co# for procurement
transactions beyond a certain threshold. it is unclear how the
MoF controf substantially differs from the CoA's

Economic ¢risis

The economic crnss of Lebanon poses a real challenge 1 the
MoaF, who 15 held accountable (among the political class) by the
public apirian lor the cwrrent state of altars and hyperintlatien
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SWOT
Analysis:
Ministry of
Interior

The MolM plays a rola in
public procuremeant of
municipalitias and UoM.
Howaver, thay suffer from a
lack of uniformity on the level
of applicable lows and
regulations, which renders
their procurament process

quite obscure.

SIREN

Standardization of general conditions

The Mold, with the approval of the Cog, sets the standard genara

gandions Mof apen tenders condudcted by mumcipaimes and umions

I munecipalities nol sulyect 1a [he P&

bMunicipal and UoM oversighi

e Adminiztrative oversight by the Ministry of interor over the bidding
documents prepared by the municipality/gaemagam or mahafez
{depending on the amount)

# [he Mimister of inlenor appioves the l.'_I-Z-"-\'.-'-E'l conditions for the sale

of munkcig

Iransaciions

g, and the general conditions regarding

of POOTE, WOIKE anad seiViCes

o Financial oversighl aver municipalities and Uokd (which are subpect
o FAL o RGNS ) By & et Specior Who |15

admanestratneely amached 1o the Molbd

Opportunities

IMPACT platform

The impact plattorm launched dunng the COVIDTS crigls (& ool
developed with Molkl) may serve as a platiorm to wnily ihe
pEGCUnEmEnt process of m % and wiere all mumcig

A5 traced, THe p

PEGCUTEAVENT Take:
b dedicated 1o the creéatian, installation and operation

PEASE o e perocuremeant mLLT] = o T

Public scrutiny
| publie serunny over performancs of mwnicepaline
cdlfy amid the recent econadmic cresis (hat Lebandn 15

WITRESSING

GEow

Lack of uniformity

el Lhal are subjpect 10 the PAL proviswons, or

wirtue of

a decree), whach

fumctianmmng
¢ Liscrepancy in the texis; CosA le ;|3-i.:|l-'ll clates thal munecipalities

become subject to Cos overs gt by decres upon the Cob

President’s proposal, whereas the Municipalities Law states that
municipalities are determined by decree upon the Minister of
Interior's proposa

Municipal procurement commission

The mumcipsl counsdl in each municipal
GO

i TS & Bro=Curement
in Cwirth the municipal head and dice-mumcipal head)
s Mo criteria or professional qualification for appeinting members

o Ho legal quorem clearly provided for by the Municipalities Law

Mo CTE control

Municipalities and |
The Municipalities

scoounting Principles for Municipalities not subject to PAL
conflicl with theTender Regulations provisions

okl are not subject to any CTE monitoring
aw and Decree no. 5595 (Setting the

Compromised Cl oversight

The Cl does not have oversight over employess who commit
viedateons while perlarming acis in refation 1o the decisional and

eecutive powers of the municipality
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03

THREATS OF ABUSE AND

MALPRACTICE

This section provides examples of notorious abuses and malpractices
related to procurement at all levels, political, technical, operational.




Loopholes in Public Accounting Law

The Public Accounting Law contains provisions which may enable abuse and malpractice, such as excessive recourse to
mutual agreements, bid slicing, as well an inappropriate pricing method.

= Mutual agreements

The Public Accounting Law allows the competent procuring entity to conclude mutual agreements, which is an unusual means of procurement, in specific
cases. Howaver, the Council of Ministers may approve the conclusion of a mutual agreamant in any event, notwithstanding the set of constraining
circumstances. Ministers and administrations ean therefore easily bypass the principle of competitive bidding by concluding mutual agreements once they
get the approval of the Council of Ministers, which has demonstrated to be rather aasy.

The Court of Accounts submitted a special report in 1994, criticizing some of the decisions of tha Council of Ministars that allowed certain ministries to grant
public works contracts through mutual agreament rather than public bidding. According to the court, such o practice resulted in substantial tinancial waste.
26 years later, this is still largaly the case today.

Although the Council of Ministers has the legal preragative to restrict such practica by limiting the approvals to the strict necassary, political allegionces,
coupled with corruption and personal interests, play a role in increasing the recourse to mutual agreements.

The Council for Development and Reconstruction does not even require the approval of the Council of Ministers to conclude mutual agreements. Mutual
agresments may be simply concluded upon the Board of Director's decision.

* Risk of bid slicing

The Public Accounting Law allows for bid slicing upon providing justification. Bid slicing is very recurrent in proctice, and serves as a means to by-pass the rules
of competitive bidding and transparency, as well as Central Tender Board oversight (limited to transactions exceeding LEP 100,000,000).

* Inappropriate pricing method

Prices ore either set by the bidder (the lowest price is chosen by the administration), or by virtue of a proportionate deduction of the price initially set by the
administration. In the first scenario, the bidders may set prices that do not reflect reality, to which the administration complies. This particular situation
promotes corruption, where the administration and the bidders may agree to such an unrealistic price, benefiting both parties to the detriment of public
lunds. In the vast majority of cases, the loweast bid wins, without considering technical and financial capabilities. This impedes technically sound and
sustainable procurement for instance, given that environment-friendly products and services render the price higher. As to the evaluation of the price, the
Council of Minister has issued circular no. 28/2013 urging ministries and public Institutions to abide by LIBNOR standards. LIBNOR has developed multiple
guidelines but enforcement is lacking. The standards are in principle voluntary, with some being mandatory for public health and safety reasons.
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PAL: To Reform Or Not To Reform?

Since the promulgation of the Public Accounting Law in 1963, multiple amendments have been made to rprqcuremqnt-r_el_oted
p:ov;suons. However, the amendments have not'been substantial, in the sense that public procurement legislation is still in need
of reform.

* Recourse to mutual agreements remains poorly reguilated which still leaves room for the CoM to approve of transactions based on mutual agreements,
therefore bypassing the procurement process and the principle of competitive bidding.

* Bid slicing remains a threat. Ministers still have recourse to bid slicing without proper financial or technical justification. Apart from the PAL, EDL regulations allow
bid slicing to the competent authority as long as the "nature” of the transactions allows bid slicing. Such poor containment of bid slicing clearly opens the door

to abuse.

« The pricing method, when set by the bidder, remains inappropriate. Bidders can easily set prices that do not refiect the reality of the market. The current PAL
does not provide for a secret price, which the administration sets, in order to use it as a benchmark for assessing the prices presented by bidders.

EXAMPLES OF PAL REFORMS ISSUED SO FAR

Old text: As a general rule, the price is either set (1) by the bidder, or (2) by the administration, to which a proportionate deduction of the price takes place.

Amendment: The price set by the administration is considered to be the maximum price, The administration also declares the minimum price
which it may reach (lowest price).

Old text: When the price is set by the bidder, the relevant authority places a tentative price which remains secret during and after the bidding.

Amendment: Such provision was removed, which is alarming, The authority must assess and place a tentative secret price to measure
the opportunity of the prices presented.

Addition: Preference of 10% is given to goods manufactured in Lebanon over offers of foreign goods, provided that the national goods and the requisite
conditions to benefit from the preference are set by decraes taken in the CoM upon the proposal of the Minister of Economy and Trade.

Updates: The prices in LBP were updated to match the reality of the market, since the Lebanese currency has suffered considerable devaluation over the years.
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EDL: Hear No Evil, See No Evil...

EDL, considered one of the biﬁgea‘t spenders of public funds, disposes of a rather weak legal framework. In addition, the
successive decision makers have consistently failed in appointing a new board of directors. The case is worth looking at to
illustrate further diversions of the law.

* Legal Weakness of EDL regulations

EDL financial regulations set out the procurement process and do not provide for open or restricted tendering. Procurament takes place mainly via raquests for
proposals, followed by the conclusion of mutual agreements and transactions based on invoices. Requests for proposals are only accepted from pre-qualified
bidders, pursuant to a schedule prepared by EDL

By virtue of decree no. 13380/1969, the transactions pertaining to works, equipping and installing of electric power generation centers and power transmission
stations of EDL were exempled from decree no. 3688[1966, which sets the conditions for participating in public procurement transactions. It therefore appears
that EDL is treated as an exceplion (o other public institutions. It is not bound by the genaral conditions in light of tha Public Accounting Law for assassing the
qualifications of bidders and establishes its own critaria internally.

The board of directors hos a discretionary power in removing a contractor from the list of pre-qualified bidders, for the sake of "preserving EDL's interests®.
There are no objective and professional criteria for disbarring a contractor, which opens the door for political vendettas.

The board of directors may reduce the timeframe to submit requests for proposals from 15 days to 2 days, in case the goods are available in Lebonon and
if competition is expected between bidders, Such reduction is considered too extreme, and does not promote equality and competition between bidders.

* Qutdated Board of Directors

Pursuont to EDL's regulations, the Boord of Directors has o 3-yvear tenure, However, the reality is far from thot. In 2002, EDL become maonoged by o Boord
composed of three members, whereos EDL's reguilations provide for 7 members, In 2011, low no. 81 on the reform of the electricity sector set the condition to
appoint a new boord within two months of its promulgation, which hos still not taken ploce. EDL's board hos remoined the some for 16 years now.

«In March 2020, the Minister of Energy ond Waoter, hos opened opplications for Board of Directors membership. The new appeointments are still pending.
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FLAWED COMPLAINTS

MECHANISM AND APPEAL
SYSTEM

This section assesses complaints and appeals made in front of
the State Council and other organizations, their effectiveness,

mechanisms, and accessibility.




Bidders Access to Oversight Institutions

The recourses available to bidders remain scattered and rather complex. In practice, the Central Tender Board receives
complaints in relation to the procurement process, although no mechanism is set out by a legislative or regulatory
framework. As such, the Central Tender Board does not officially provide for a complaints mechanism. Other institutions
can also be activated at different levels.

@ Court of Accounts @l central Inspection

Conducts d judicial oversight over accounts of public funds and civil Mainly transfers finongial reports to the Cob, and moay be maondated by
sarvants which hondle public funds. It looks into financial viclations, the CoA to conduct investigations. t provides for the possibility to
aither upon its own initiotive, or upon its Public Prosecutor's requeast, |t submit complaints (recently on its online platform), which makes it

is therefore not accessible to bidders, accessible to bidders,

g State Council # Central Tender Board

Sattles disputes before or after contract signature, which includes sets annual procurament plan, reviews bidding documents and

public procurament transactions, unless the controct provides for provides non-binding feedbock to the procuring outhorities,

grbitrotion. May pronounce summary measures to safeguard the
rights of bidders which may be in imminent danger.
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State Council: Nuts and Bolts of the Appeal System

The State Council is Lebanon’s supreme administrative court, and is competent to look into administrative contracts, which
include public procurement contracts, However, the State Council's appeal system should be enhanced to better serve its
purpose.

# According to Stote Council regulotions, Administrative Courts of First Instance are competent to look into "administrative issuas in relation to contracts,
transactions, obligotions or odministrative concessions that public administrations or administrative authorities departments or the Parlioment hove
concludead in order to secure public interest . However, a few roodblocks are identified;

Overload at State Council: Administrative Courts of First Instance have not been craated till this day. All administrative recourses are presented bafore the State
Council, which contributes to swamping the Council, and constitutes a risk of delay in rendering decisions.

Strict conditions: In case the bidder aims to obtain the annulment of an administrative decision regarding the procurement process (the tender was awarded
in violation of mandatory rules for instance), the State Council offers the option of "Recourse for Trespassing Powers”, In order for such recourse to be locked
inte, the bidder has to prove; a direct, and lawful personal interest in abtaining the annulment of the administrative decision, which are rather strict conditions.

Unsatisfactory measures: Summary measuras, if taken by the State Council, practically rarely suspand the decision which is the subject of the comploint, given
that the suspension is decided discrationarily by the judge. As such, the administration’s decision is likely to proceed with implementation (e.g. grant the bid to
another bidder, who will begin implementation of the contract), while the complaint may still be under review by the State Council. As for the recourse for
trespossing powers ogainst o decision token by on odministrotive outhority, it does not entoil indemnification, when triggered, but only the annulment of the
decision.

Risky practice of bypassing: A rather dangerous practice has emarged from a chamber within the State Council, by virtue of which individuals claiming to have
parformed public works without having signed any contract with the procuring entity are automatically granted compensation, and upon the presantation of
proof of very little value. As such, a considerable risk lies in this practice: procuring antities and contractors may agrea to by-pass the bidding process
altogether, following which the contractor will claim paymaent bafora the State Couneil.

Limited mandate over civil servants: The Stote Council is competent to look into disputes in relation to civil servants oppointed by o decree, whereaos
agdministrotive courts look into disputes in relation to civil servants in local outhorities. Given the absence of administrative courts, this implies thot bidders
cannct outomatically submit complaints agoinst civil servants before the State Council. The Council looks into disputes in relation to civil servants that howve
already bean subject to disciplinory maosures. As such, this is not o complaints mechanism occessible to bidders,
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SWOT
Analysis:
State
Council

The State Coundcil

i & O numser of I
sueh as the absance of o
propar appallate role, and
the considaerable
interferancea of the

nanialy tha Minister of

Justies, in the judieiary. Ths

intarfarenca may graatly
COMpromi :
independance of judges n
conducting their functior
and ansuring that thea
prifciple

fre réspa

Strengths

Different types of available recourses

Diiferent 1ypes of recourses may be inggesed by (he bidder

& SUMMAry MEasunes oy case of imminen
includes viclation of publlicity and comg
procUrEmEn)

® Hic
conclpded tran

= i Lrlp]

® Hecourse lor abuse of power again
ache

faliveE authonty. This recours

danger of %5 (which
pEtition measures i public

wirsd against the adminisiration for an isswe ansing out of the

1 a decision Taken by an
doads not ental

indemmilication, just the annuiment of the decision

& Full judicial review in case the dder suffers damage cawsed by 1he
& gives way 1oandemmilcation

admird s ORI =]
However the eCourse cann
bBasis ag the recowrse for abuse of power

i I

Opportunities

Yearly reports and consultative role
® The State Coundil Préesidént (SS06% a
yiarly report. o which the jedecial

yoar 15 exposed and 35505500

B 01 also makes fecommendalians on a

egistative, regulatory and administrative

leviel

& |t contributes to drafting legistative and

regulatory decrees and draft |aws

& Coupled with the increasing pulblec
pressure, 1his may stéer the discussion
lawards relarm

o triggered, f 11 has 1he same legal

Pubilic pressure

and support for

independence of
judges

= 3 ad
LACEQREr 14

gemonstiralomns
willh demands 1o
rel arm, and
inEfeased serulinyg
on independence
of |wdges

Weaknesses

Mo proper appellate role Lack of suspensive
Adrministrative Courts have meves effect for summary
Been created. All recourses ane measures

présenled heloré theé Stale Counci
compromiging (15 “appellate role
and contrnbulmg to overcrowding
bElare The council

Summary measures do not
suspend the decision, which
ig the subject of complaint
The administration’s decision
is likely to receive
mplementation (e.g. grani
the bid to another bidder, who
will begin performance of the
contract], while the compiaint
may still be under review by
the State Council

Recourse for Trespassing
Powers

Recouise o abtam annulment of
admmisirative decrsion has strct
SRl G deiect and lawlul eiefest
af the bdder in abtaring the
annulment of the decision (o be

LY EN

Threats

Dangerous practices

individwals claiming to have performed public works without having
signed a contract with the procuring entity are granted
compensation, and upon the preseniation of proof of very little value

Executive stronghold
The Minister of Justice zignificantly interferes, as it

& Determines the number of traines judges for appaintment

and requests (o ofganize 4 competinion
# Reguesis invesligations of misconduct and decides to
refer to disciplinary board

& Mommates by decoee, upon minst
|:.L|-:;|=:: g lenured judges, prés e
COmmiSSsoner, o1

r propasat, the tramas
and gavernment
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RISKS OF POLITICAL

INTERFERENCE

Parliament and Council of Ministers are major political players
to be examined closely to understand the political dynamics

and the risks of interference.




Parliamentary Role: The Sound of Silence

Within this context, it is important that the Parliament uses its powers and oversight competences in order to brin
accountability to the forefront. However, parliamentary work and reform are considerably difficult, given that political will is not
very adamant on drastically changing the Lebanese landscape, since many decision-makers personally benefit from the
current state of affairs, which includes the procurement system.

= Prerogatives. The Parliament is granted powers which, if properly and regularly exercised, may highly contribute in putting accountability to the forefront, and
enhance the procuramaent system, and considerably limit corruption:

Members of Parlioment are granted the power to question ministers over their actions/decisions. The guestion may also be turned into an investigation
The Parlioment may decide to conduct parliamentary investigations concearning a given topic. An appointed committee conducts the Investigation and drafts
a raport with its findings.

The Parliorment con convene for government confidence vote.

At the end of each year, the Court of Accounts drafts an annual report containing the results of its ovarsight and tha proposed legal reform to all laws and
ragulations whose application result in financial reparcussions. Apart froam being sent to the President of the Republic, the annual report is also sent to the
Parliament (along with the Central Inspection and Civil Service Board), with the concerned administrations” answers to the comments made by the Court of
Accounts.

The Finonce and Budget committes may listen to the CoA President or whomever he appoints, ond to the public odministrotions’ representotives when
necessary, for clarification purpozes,
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SWOT
Analysis:
Parliament

further compre
WIS TN
ond p olitical
and lac
Itireg in the

trust im marmk

SIREN

Strengths

Legislative power

The Parliament has the ultimate pawer to remedy public
procurement malfunction, by using its most important prerogative
paszing laws (e.q. whistleblower |3w, establishment of anti
corrupiion committee, right of access to information law), public
procurement law

Questioning powers
Thie CoM 1= accountable before the Parhament
* Members of Parliament are granted the power to guestion

mHmiElers over theiw actklons/decisions. (he guesthion may also be
turmed into an invest gation

* The Parliament may decide to conduct parliamentary
investigations concerming a topic

& The parhament £an convens and decide on & government
conlidence vole

Opportunities

Public pressure Dwversight over public accounts

® Parhamentany activily is # The Parliamen! receives an
subpect 1o ghawing public annual report from the CoA, with
scrutliny after the Octobers the results of its oversight and the

2019 demonstratieons and propozed lega refarm |-|:| all laws

1% urged o fight and requlations whose application

COrfuption regult in financial repercuzsions

® Parliament may regain s The Finance and Budgel
public trust by passing Committee and afl relevant
legizlative reform, such as commiltess may requesi
the public procurement clarifications feom Co& President
draft law and public administration
representalives when necessary

Weaknesses

Lack of transparency
* Parleamenar Y OOMMIEISSIoNS arne Secre] un less Ay Taligr

otherwise

* Eyven though parliamentary sessions should be public -
unless decided otherwise — mosi of the sessions,
especially the ones entailing important laws to pass, are
made secret. Az such, voters do not alwaya know how
members voted

Threats

Draft law amendment

® Dnce the bl reaches the voling Stage. it may
substantally be amended, which may undermine refarm

Dverwhelming confessional and political considerations

* Paolincal blocks are largely based on confessional, palitical &3
wiell as local interesis, which interleres in parhamentany work

s Poliical represenialion i% excl
lines which s

witly among conlessianal
Its ina state-chent relationship

* Risk of confession prevailing over competence, hindering
legislative work
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Council of Ministers: One For All

The Council of Ministers is equipped with the necessary prerogatives that could either enhance, or paralyze the public

ﬁracurement system, depending on how these prerogatives are put to use. For instance, the Council of Ministers nominates the
eads of the oversight agencies, who directly play a role in public procurement oversight.

= Appointments

The Council of Ministers nominates, by virtue of a decree, the heads of oversight agencies in Lebonon: the Central Inspection President, the Central Tender
Board Director, the Civil Service Board President, the State Council President and government commissioner, The Court of Accounts President and Public
Prosecutor of the Court of Accounts are also appeinted by decree taken in the Council of Ministers, upon the Prime Minister's proposal, The Higher

Disciplinary Council is compoesed of o President and two members (in oddition to two other alternate members), who are all appointed by decree taken
by the Council of Ministers.

» Executive Stronghold

Oversight agencles in Lebanon are all under the Presidency of the Council of Ministers: the Central Inspection (which includes the Central Tender Board),
the Civil Service Board, the Court of Accounts, and the Higher Disciplinary Council.

= Mutuaol agreements

Mutual ogreements concluded by ministries are only ollowed in limited instances (eleven, to be exact), However, the Council of Ministers may allow
ministries to conclude mutual agreements outside of the limited instonces, which is a prerogative with a high risk of corruption, where personal interests
prevail over public interest. The saome applies to mutual ogreements concluded by the Council of South ond EDL

However, the Council for Developmeant and Reconstruction’s finoncial regulations hove even bypossed the Council of Ministers. The Boord of Directors
may, outside of the limited instonces, decide to conclude mutual ogreeaments without externol oversight.
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SWOT
Analysis::
Council of
Ministers

The Cob, paralyzed by
political inte and
interfarenc nas Not be

abie to regulote the

number of is 15 1IN tha
procuramant system. The
a unified
complaints mechonism and
ble appeals 5
aates the

pr ocblem

Strengths

Restrict recourse (o mutual agreements

The Cokd's approval is needed for ministries 1o conclude
mutual agreements, cutside of the cases enumerated by
law. With the right political will, the Col may therefore
restrict this practice to the strict minfmum period

Executive stronghold

& O (which includes the CTH)
& Cod
s Civil Service Boand

a Highet Disciplinary Coundci

Opportunities

International
pressure

) Political
Public Pressure engagement
® The ministerial
statement of the most  BEIng closely
recent government watched by the
CONIEInG an international
engagement to Community and
empowesr oversight potlential donors
5 =l Sikl e "
agencies and to fight Thir Cakd will hiavi
corruption to abide by its
Shmmelment TG
s The recent governmen!  rsfsmm 1o Earm
financial recovery plan
abserves relonms in
public procurement

SySsiEm

October 17
damansirations Witk
demands to reform
and increased
sorutinyy on
procurement and
corruption i
gieneral

international
SomimumTy frusg

Thit currént Cokd s

Weaknesses

Structural weakness of ministries

Ouidated organizational struciunes that do nat meet developmeni
requirements

Obsolete legistations and work processes thal date back to the
1950s

Shofmage of stall in vanous impariant pesitions

Shortage of management and mader Lechnology skills

ICT [infarmation and communmcation technology] infeastouciune

that falls beahind other counifies

Financial affairs at an all time low
The Lebanese State s praciically bankrupt, which makes refarm

and aConamis recovery particularly difficult

Threats

Political interests
Political allegiances and interests may push ministers to approve to
conclude mutual agreements

Paolitical and confessional interference

Lebanon has experienced numerous deadlocks with no
cabinet formed for months on end

Thié iMpoarancs Qranted 10 CONTessIans nsxs
avershadowing competencs

The role of the opposition 15 compromised: the cabine
almost always groups all pofnical parties and interesis
whieh also lead y i degdiock waithin The CobA itsel
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SWOT
Analysis:
Lebanese
Public

Procurement
System

In conclusion, the public
procurament system 15 in
great nead of reform. The
absence of o centralized
procurament agency,
outdated legal framework,
waakanad ovarsight
ogencies and political
interfarence, have put an
immense strain on the

system.
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Active and Transparent CTE
s Active CTH exhibiting a will 10 enhance the precurament
sysiem and fight corruption

s T CTH i3 also transparent wWith an aocessible Eraile and

regularly published repoits and annual procurement plans

Parllamentary powers
The mimsiers, who ane respongthbe lor pubdic . pre
transaciions in ther minisinies, are respons

Parlament, whc

s Questions and/of inlenogales minesTers

& Receives Cod annual report and takes the necessary sieps in

light of itz findings

Opportunities

Draft law submitted by loF Publie pressure
Prowvided the draft law does not and support
iments, s October 17 demonstrations

with demands to reform

FECEIVE MAasHive Drmer
peavisIGns will enhance the puiHdis
procurement system and bring it and moreased scruting on
up o date wiith Internalional procurement and

Norms corruption in gemara

Political engagement

The manistenal statement of the most recent govesnmeant
CONLAINS an engagement 1O EeMPoWwer o sl agencles

The government inancial recovery plan provides far a reform

i 1 -, . I TR,
of public procuremeaent Ew perisd

Scattered practices

I'he procurament Z:';\.“':JE‘I'I': 1= pi BUe0 |.'l:-' a lack of standardization (e g
0 slandard geneal condin Ty cattered practices. where
procuring
SUrSLant 1

scurament transaciions
Julanions

conduct 1
tandards
Outdated legal framework

PAL coantalng provision thal compromase public procurement, Such a
the pooriy regulaied recourse o mutual agreemenis

Mo uniform complaints mechanizm

The I 10 .' auniform compiaing mechanism leads 1o uncertaniy
and lack of judicial security amaong bidders

Public institutions barely subject to external oversight
Abzence of ex-ante audit or expenditure controd for certaim public

5 ’,
Aslituons such as COR and CoS

Risks of checks and delays

Stakeholders sulled Trom uncleanly delined roles. such as the

e gudit of the Court of
Aecadnts where lunchons do not sesm 19 substanteslly dilfer in thels

respectivi

Mutual agreements
Eicessive recoursa 1o mulual agreements with the approval of Th

CoM contnbutes 10 bypassing the ponciple of competiive bidding

Oversight agencies needing legal reform

im addition, the Court of Accounts suffers (among other limitations)
from the abzence of a parformance audit. The system as a whole also
suffers from gaps and overlaps, swch as the one between the MoF and
the Cok with regards to expenditure control

62



11

STAKEHOLDER

MAPPING

This section mayps various reform proposals,
stakeholder positions over these proposals, and
assesses the political dynamics around the reform.




The IOF Proposal Submitted to Parliament: a new vision that goes beyond partial changes

The draft procurement law that was prepared by the Institut des Finances and submitted to Parliament is currently under discussion in a special
parliomentary committee. This proposal is o0 complete overhaul and professionalization of the procurement system with the creation of a Public
Procurement Directorate (PPD). Previous drafts were attempted but never submitted to parlioment. A good example is the LF proposal which
refers to existing documents and proposes some changes on top, while creating the Public Transaction Authority (PTA).

Methodology Scope Glossary

=
'P-_- -'.--I
- L]

L -

- 13
il L
el *
L]

Glossary has been
developed in this Draft
Law and includes 40
definitions which are

used in the text

Largely inspired by

international standards
DECD -SIGKMA & MAPS
guidelines, reviewed hy
World Bank, OECD and

“Makes reference 1o the
PAL in many areas *takes
into account: int'l

Both draft Laws seem 1o
apply 1o all procuring
entities J public institutions

and adminisirations and

No Glossary included
i the Law Proposal

standards (w/o precising

LF use the term
references) + Lebanese

W
" L]
L] ]
L] [ ]
L] [
§ ]
L] I

for all types of (of Transaclions.
local Legal experts legal environment procurernent / of uses the term 7.
Procurement, N ¥
transactions. o .
L .
- -

Planning Professionalization

—

- T
y LF Draft Law does nol

i | | b recognize procurement
| Art slipulaies 1hal
W oy : as a profession,

i Evcry

Transactions concluded

Contracting authorities
shall adopt a8 mandatory
publication policy
whereby they announce
thieir plans and the
detalls of its execution.

Public procurement umnit
shall be created in the
organizational structure of
the procuring entity,
formed of specialists and
skilled personnel..” (Art
73.2)

i aceardancs with Ths

livw muist be preceded

admimnistration / there

By the issuance of an
should be & senior
“supply” officer
{Category 2) secanded

announceEment of the
geneéral program nmed
a1 inledmmang the pubhic
% by one or more junlor

o OloF OLF
SIREN 64



PPD or PTA?

The Institute of Finance Basil Fuleihan proposes a PPD which is a ragulatery body. whila the LF propese a PTA with decision and executive powers. One addresses
procurament per e, and the other includes other types of transactions. One cannot halp but notice obhvious differences betweaen the two bodies mainky in

ragards to mathods of procurement, governance, and complaints mechanisms.

Procurement (loF) Transactions (LF)
Methods Framework Agreement

Framewoark
Agreament is
intreduced by both
Draft Laws but
treated somewhat in
a different manner
by each Draft Law.

Besides the multiple
Transachions Methods that
the LF Prapasal includes, 11

« Open tender -Two-stage
tendering *Request for
quotations *Request for
proposals for consulting
services *Direct contracting
+ Shopping [or by invoice).

also intreduces
OUTSOURCING E
Contracting State Revenues
& Selling and Managing its
Movable and Immovable

Complaints /
Challenges / Appeals

Challange proceedings start with
submizsicn of an application:
for reconsideration to the
procuring antity ar

for review to the Review and
complaints committes or

to appeal the decision of the
Review and complaints
committee bafore the State
Council.

One full chapter - Chap. 7
incl.6 articles detailing the
mechanism and principles
regulating the complaints by
the bidders and challenges
to the decisions of the
procuring authority.

Ome (Art 1174) 18 dedecated o
the izssue of complaints and
appeals giving the possibility
for a bidder to challenge
decisions of procureng
authanty and could be
subject 1o appeal before
Administrative Court

PPD has more of a
regulatory, arbitral
and a broad
administrative role.

SIREN

OWF OLF

Governance

PTA {unlike the existing
CTB) enjoys, under the
provisions of many

articles and references in
the LF draft Law,
decisional and executive

powers.
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A Wide Range of Solutions on the Table

The procurement reform can take many faces. To facilitate stakeholders mapping, it can be summarized on a continuum ranging from high
centralization to a decentralized and professionalized system. The below scale captures the different options. On the left is the centralized
procurement under the CTB proposal made by Hezbollah. At the center, is the actual system, followed by the Lebanese Forces proposal which
was not presented to Parliament. The latter puts some order in procurement but does not constitute a drastic reform. Then come different
options on the other side with some variations on the PP draft law prepared by the Institut des Finances. These variations range from
decentralization with central Tender Board preapproval across the board, to decentralization with no Cl oversight over PPD, to decentralization
with explicit Cl oversight over PPD and procurement process.

Goods and Services

Current SQ - chaos, scattered
and overlapping regulations, no
standardization or conformity,

lof draft law in its current format; decentralization,
budget integration, managerial responsibility, open
data, efficient complain, creation of PPD (now called
PPA for Public Procurement Agency), online platform

Centralized Procurement inefficient complaint system,
System - CTB purchases all no compatibility with Decentralization, CTB Decentralization with Central Inspection
international standards preapproval across the board oversight over procurement
>
45 ‘ 70 85 100

Lebanese Forces Proposal
(partial decentralization)

m

SIREN
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Stakeholder Statements

The main parties on the political arena have taken different stances regarding public procurement. In some instances, statements appear to be

somewhat contradictory.

Future: The Economical Plan issued in 2018 and supported by the Future promotas tha prormulgation of g new public procureament draft law by virtue of which

all rransactions are subject to CTB oversight.

PSP: In January 2020, the PSP proposed a draft low to Parliameant aiming to support Lebanese industry In all transactions by securing that a minimum of 50% of

all contracts will consist of Lebanese locally made material, goods, machines and mearchandise.

Resistance Bloc: A draft law aiming to completely centralize procurement undear CTB was circulated in late 2018, but was not submitted.

Amal: Yassine Jaber (Amal Movement), is heading the parliamentary committee studying the loF draft law presented by member of parliament Michel Moussa
(Amal Movement) which aims to decentralize procurement. Jaber has publicly encouraged the unification of procurement systems and standards.

Director General: Fosition has been fluctuating, starting by linking up with the Hezbollah proposal, then
supporting the loF draft law and requesting complate independence from Central Inspection. Lately thare
are signs that he has contributed to the LF new law proposal.

Lebanese Forces : In a press release in 2019, Samir Geageo (Head of LF) stated that all procurement
transactions must be subject to CTE oversight. This statement was followed by the draft proposal
prepared by LF, which odvocates for the creation of a Public Tronsactions Authority thot supervises all
matters related to public transactions in all the administrations, institutions, municipalities and unions of

Budger and Finance
Parbamentary
Crerarussinn neaded
by Eheahim Kanaan
(FP&}
|

municipalities, |

Clearly private octers benefiting from the current procurement system and making deals in a closed j:’;ﬁ,ﬂ'ﬁﬂ.ﬂﬁiﬂ
club of fovaorite partners will stand against reform and challenge the change to the stotus quo. Kanaan]

Two ministries are closely involved in the reform: MeJ and OMSAR, together with legal experts and
the Budget and Finance parliarmentary commission which formed a sub commission to study the
previously proposed laws.
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!
Future Movement (2),

Lebamese Forces (11,
and FEP (1)
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Stakeholder Mapping

Stakeholders are scattered along the continuum with, on one side the Hezbollah in favor of a centralized law, and on the other pro-reform

stakeholders with a slight variation on their position related to the power of the Central Tender Board and the oversight of the Central Inspection,
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Simulation and Forecasted Outcome

A game theoretic simulation of 6 bargaining rounds among various stakeholders shows a convergence by MoJ, MoF, and International
Community around 92 (a variation of the current loF law with some oversight over the PPD). However, this outcome will be resisted by the Central
Tender Board, Central Inspection, and Court of Account which converge at 70 where they are joined by the other resisting political actors.
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Way Forward

The final landscape reflects a certain bipolarity between almost two groups. One that is closer to the loF draft law and another that seems to
prefer the LF proposal. The only way to shake this situation on the longer term is to reshuffle the cards, through tradeoffs with other reforms or
packages. This could mean that the discussions around the reform of the law can last till a new package deal is put on the table.
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BACKTO

THE FUTURE

This section provides a list of recommendations that aims to bring back
the role of Oversight and Control Institutions




Central Inspection: Back in the Game

If the Public Procurement Directorate will be regulating all contracting authorities and procurement processes, it remains necessary, as per
international standards and sound business principles, that audit role be clearly defined and entrusted to independent entities. Consequently, given
that Central Inspection’s mandate already covers most contracting entities as well as the large array of expertise and capacities it has developed over
the years, it would only make sense that this independent government agency be in charge of those inspections. Central Inspection can derive risk
assessment from the database that is to be created within the PPD and proceed with effective inspections by relying on its sectoral expertise. Yet,

many other reforms shall be implemented for Cl to play this role efficiently.

Structural

SIREN

Recommendations

Amend article 1 of legislative decree no. 115/1959 creating the Central Inspection to expressly provide for the moral,
financial, and administrative independence of the Central Inspection.

Amend article 6 of decree no. 2460/1959 organizing the Central Inspection to expressly provide for the communication of
the central inspection report to Parliament at the end of the month of March, and to also expressly provide that periodic
reports be sent to Parliament.

Let periodic report be produced quarterly (currently there is only an annual report).

Provide Cl adequate resources with an independent and minimal budget.

Restore immunity against possible arbitrary transfers of the members of the Central Inspection Board.

Limit the term of office of Cl Presidency to a non-renewable 6 years mandate.

Amend article 3 (4) of legislative decree no. 115/1959 establishing Central Inspection to include all General Inspectors as
members of the Cl Board, as opposed to solely the Financial General Inspector and the Education General Inspector.
Decision making within the Cl Board shall take place by the majority of votes to avoid blockage.
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Central Inspection: Back in the Game

The Scope of ClI's audit shall have no exception, and there should be no work around it's oversight. Cl shall also be provided the means to accomplish
its mission effectively.

Scope

Human
Capital

Means

Recommendations

Grant the Cl the prerogative to refer a minister to the Parliament for investigation for misconduct. The Parliament may then refer the minister
to the Higher Court for the prosecution of Presidents and Ministers.

Subject the decision-making authority and executive authority of municipalities and UoM to Cl, including Municipal Council members and
Presidents.

Subject to Cl oversight all administrations, public institutions, autonomous institutions, municipalities and Unions of Municipalities, and all
other bodies having a financial relationship with the state through participation, assistance or credit advance, as well as all companies whose
capital consists of at least 40% of state participation, etc.

Grant the Financial Inspectorate the express prerogative to conduct audits in relation to procurement systems and processes.

Develop a Code of Conduct for Cl employees as well as a detailed competency framework for inspectors.
Implement a competitive salary scale for different functions within Cl, in order to incentivize employees and to prevent bribes and corruption.
Establish a KPI system for all Cl employees along with a career path or career development programme.

Establish a quality control system for performed and delivered works, goods and services, provided that quality-control is conducted
throughout all stages of implementation, and not only upon handover.

Implement a transparent process allowing Cl to assess the effectiveness of the sanctions it has issued.

Create a research and analysis unit within Cl responsible for research and development, data analysis, internal and external communication.
Create a Risk Management unit staffed by risk professionals.

Establish a Procurement Inspection Unit at Cl with edge expertise in procurement oversight, with full access to analytics, and wide prerogatives
to investigate procurement cases.

Establish a Municipal Inspection Unit at Cl with expertise in municipal services and procedures, and a regional office or focal point in each
governorate.
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Court of Accounts: The Power of Ex-Post Audit

There are several unnecessary overlaps among oversight institutions. The ex-ante financial control done by the Court of Accounts and MoF is one of
them. This complicated procedure can be automated thereby eliminating the unjustified delays by MoF controllers in what should be a
straightforward reconciliation of accounts. The CoA can also focus on the ex-post audit of government accounts and its jurisdiction in this respect
can be extended to include all public and autonomous agencies. Its scope limitations shall be removed, its independence reinvigorated, and its
relation with the parliament reinforced.

Structural

Scope o

SIREN

Recommendations

Amend article 1 of legislative decree no. 82/83 organizing the Court of Accounts to expressively provide for the independence of the Court
of Accounts.

Guarantee the financial and administrative independence of the CoA through the implementation of a budget plan that is independent
from the executive power.

Set the term of office of the President of the Court of Accounts to a non-renewable 6 years mandate.

Consider the nomination of the President of the Court of Accounts by a majority of votes of the Parliamentary Committee on Finance and
Budget.

CoA decisions shall be binding and cannot be overruled by the Council of Ministers.

CoA shall focus on ex-port rather than ex-ante control.

Include a CoA representative in the finance and budget parliamentary committee to make sure that CoA's remarks and recommendations
are taken into consideration.

CoA shall actively assist members of Parliament in addressing questions to ministers and questioning them upon violations with regards to
public finance.

Enlarge the scope of CoA to include all concerned parties in management of public funds without exception (i.e. all public institutions,
autonomous agencies, municipalities and unions of municipalities).

Transfer financial controllers that are within the Ministry of Interior and Municipalities to the Court of Accounts for retraining, and
determining powers and roles, in order to avoid duplication of control.

Introduce both compliance and performance audits on procurement operations, and grant the CoA all needed resources to fulfill these
functions.

All projects funded by loans and donations to the benefit of different administrations, public institutions and municipalities shall be subject
to the audit of the CoA.
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Court of Accounts: The Power of Ex-Post Audit

The Court of Accounts needs to implement effective auditing leading to firm measures against violation of procurement rules and regulations.
Highly qualified human capital is required, which can be achieved by establishing an employment unit providing training on financial issues and
auditing procedures in light of international auditing standards. The Court of Accounts’ financial resources shall also be revisited in order to allow
the personnel to perform duties.

Recommendations

Human e Find the adequate balance between legal expertise, judges, financial and accounting experts and subject matter experts in the
Capital Cadre of the Court of Accounts.
e  Establish an employment unit which provides training regarding financial expertise and auditing procedures in line with
international standards.

Means e Develop and promote a computer-assisted auditing system.

e  Streamline audit preparation, performance, quality review and publication procedures.

e Enhance reporting and dissemination of results in order to allow all stakeholders - citizen, auditee, parliament, or any other
interested party - to consult recommendations, and their impact online. The concerned administration is instructed to review
the results of the report and pledges to implement recommendations, and to submit before the Court of Accounts’ Bureau a
receipt of notification of the report.

e Introduce and implement performance audit on procurement operations.

e Amend article 60 of legislative decree no. 82/83 to review the penalties incurred by offending employees which have become
insignificant.

e Extend the statute of limitations from 5 to 10 years provided for article 65 of legislative decree no. 82/83 organizing the Court of
Accounts, as it often led to deliberate delays and failure to prosecute cases.

e Amend article 32 of legislative decree no. 82/83 organizing the Court of Accounts to include in detail the nature of the audit
conducted, and to include the planning and objectives of the transaction.
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State Council: The Way Forward

Judicial independence, a strong rule of law, public trust in the judicial system, and a proper implementation of the Statute of the State Council
promulgated by Act No. 227 of 31 May 2000, among others, are indispensable factors to effectively create the right conditions for access to justice and
ultimately hold the government accountable for its decisions. In order to overcome the roadblocks previously identified and allow the State Council to
achieve its objectives, reforms should be adopted to reinforce the independence and impartiality of the administrative courts once established.

Structural

Means

SIREN

Recommendations

Establish first level administrative tribunals within the State Council. The most recent amendments to the State Council Statute that took
place in 2000 provide for the establishment of first level administrative tribunals in each of the Lebanese six provinces which would
significantly decrease the overcrowding before the State Council, and allow it to fulfil the appellate role for which it was designed, all
while accelerating the process of rendering decisions.

Limit executive intervention. The role of the Minister of Justice in the appointment process should be completely rescinded and
transparent procedures need to be set at every level in the selection and appointment process of judicial positions, such as the President
and the Government-Commissioner at the State Council, and others, as well as clear and objective criteria in accordance with
international standards.

In order to reinforce judicial independence, it is essential to divest the President of the Council of certain powers namely organizational
ones pertaining to appointments, transfers, re-assignments, allocation of tasks between Chambers, enforcement of disciplinary
measures. According to the Constitutional Council, such practices are unconstitutional and contradict a key principle of collegial decision-
making.

Enhance transparency by publishing State Council Bureau’s decisions to ensure compliance with Access to Information Law and agenda.
Create a website for the State Council and publish electronically all relevant decisions and information, making them accessible to the
public.

Final decisions made by the State Council require immediate and effective execution. This could be done by enforcing the financial
penalties provided for in article 93 of the State Council Statute to ensure that each moral public person required to execute a decision
issued by the Sate Council would do so within a reasonable amount of time.

Encourage the judges at all levels to take decisions on procurement cases within the deadlines permitted by the law.

Work on specializing the judges of the State Council, i.e appoint specific judges to look into procurement cases to ensure cumulative
expertise and efficiency.
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Municipalities and Unions of Municipalities : One for All

Municipalities and Unions of Municipalities mainly suffer from a lack of coordination in their legal framework, which is reflected through differences in
municipal budgets. There is also a cumbersome pre-approval procedure by the Ministry of Interior and Municipalities which, coupled with the lack of
automation processes in most municipalities and UoM, contributes to a great delay in the implementation of projects.

Scope

Recommendations

Unify and consolidate the legal framework governing municipalities and unions of municipalities. Today some municipalities and UoM are
subject to the decree setting the accounting principles for municipalities and UoM that are not subject to the Public Accounting Law, while a
minority of municipalities and UoM remains subject to the Public Accounting Law. As a result, budgets of municipalities and UoM differ.

Address the legal inconsistencies in the texts concerning the municipalities and UoM which shall be subject to the Court of Accounts
oversight (Article 90 of Municipalities Law no 118/77 and article 2 of Legislative Decree no. 82/83 organizing the Court of Accounts).

Amend article 48 of decree no. 5595/1982 setting the accounting principles for municipalities and UoM, which are not subject to the Public
Accounting Law, to include the creation of a technical body within the MoIM responsible for setting the standard bidding documents for
open tenders, which can be subsequently approved by the Minister of Interior and the Court of Accounts.

Remove paragraphs 7 and 8 from article 60 and paragraphs (1) and (2) from article 61 of the Municipalities Law no. 118/1977 to exclude
cumbersome pre-approvals by the “gaemagam” and “mohafez” over transactions.

Implement amendments provided for in decree no. 4082/2000 regarding the creation of the Municipal Observatory within the General
Directorate of Local Administrations and Councils in order to, among others, manage (identify, implement, review and update) municipal
performance indicators.

Subject all municipalities and UoM to the audit of the Court of Accounts.
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Municipalities and Unions of Municipalities : One for All

Given the number of municipalities and the potential for decentralization, standardization and automation are a cornerstone of municipal procurement
reform. But Municipalities should also get equitable and direct access to their funds in order to undertake procurement projects in their regions.

Structural

Tools

Recommendations

Amend article 53 of Municipalities Law no. 118/1977 regarding the creation of municipal bidding commissions to include clearly outlined
criteria for professional qualification, together with a clear legal quorum and majority for decisions taken by the municipal bidding
commissions. (Alternative: Preparing all members of the municipal council, at the beginning of their mandate by involving them in binding
training courses that will help them during their duties during the next six years)
Establish appropriate criteria for the distribution of funds from the Independent Municipal Funds (IMF) to municipalities and UoM, in order
to increase their ability to undertake procurement projects to the benefit of their respective territories, which eventually leads to
development and growth. The distribution formula by virtue of which the IMF operates (number of registered residents and average of last
two years of direct revenues) does not reflect reality:

o In some areas, registered residents are far less than actual residents, while other municipalities and UoM have more registered

numbers than actual residents, which contributes to an improper allocation of resources.
o Direct revenue in urban municipalities and UoM (which benefit from rental value fees for instance) is considerably less then rural
regions.

Consolidate Independent Municipal Funds. For transparency and accountability purposes, all IMF accounts detailing all revenues and
expenditures (taxes, fees, deductions and withdrawals from the account of every municipality or union of municipalities), are to be
consolidated into one document. This account should be audited by the Court of Accounts to ensure legality and accuracy. In addition, said
accounts should be made publicly available by publishing annual reports. The reports are submitted to Parliament at the end of each
financial year.
Establish an e-procurement platform with full traceability, where all municipal procurement takes place and can be easily traced. The
platform will be dedicated to the creation, installation and operation of every phase in the procurement process.
Digitize and grant free access to the Official Gazette to allow all suppliers to participate in all public procurement.
Implement automated systems for municipalities and UoM who rely on manual procedures for their financial activities, including
expenditure requests and control.
Train, certify and select public procurement officers to run the municipal procurement system.
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Ministry of Finance: FMIS and TSA

The Ministry of Finance is a vital player in public service financial control. Its role is not limited to merely ensuring compliance of government expenditures vis-
a-vis budget requirements, but also includes overseeing public finances as a whole. However, numerous procuring entities carry out their expenditure control
internally which hinders accountability and transparency.

Scope

Tools

Recommendations
Address legal inconsistencies in the Public Accounting Law (article 65) and Court of Accounts regulations (article 32 of legislative decree no. 82/83 organizing the
Court of Accounts) which do not substantially differentiate between the expenditure control and ex-ante audit. Both articles do not provide for a substantial
difference between both functions, and only mention that the transaction’s conformity is assessed in light of the budget and laws and regulations in force.
Expenditure control in itself does not need to be eliminated per se, but needs to be clearly differentiated from the Court of Accounts’ mission of ex-post
auditing.
External expenditure control is crucial in order to enhance good governance and a sound management of public funds. As such, all public institutions and
autonomous agencies conducting their expenditure control internally, must instead conduct it via the Ministry of Finance’s controller. This includes by way of
example but is not limited to the CDR, the Council of the South, EDL, the Lebanese University, OGERO.

Implement Financial Management Information Systems (FMIS). In order to remedy to the opacity of public finance and scattering of financial documents, the
exchange of electronic data with proper security measures will ensure speed and accuracy of information exchanged between the procuring entities and the
MoF and would ultimately result in establishing a sustainable structure of cooperation and a standardized database. As such, operations such as request for
expenditures, and subsequently their control can be automated and would replace traditional, manual control which often is the main reason for delays. This
includes linking expenditure controllers placed within ministries to the Ministry of Finance to ensure efficient control and speedy liaison. This will enhance
accountability and will facilitate review of each ministry’s expenditures and their validity at the end of each year.

Enhance Treasury Single Account System (TSA). Lebanon disposes of a TSA. However, pursuant to IMF literature, the TSA structure is decentralized and
fragmented. The accounts pertaining to public sector entities are not reconciled on a regular basis. Most public institutions, such as the CDR, have separate bank
accounts and some public institutions such as the EDL and NSSF are an exception, and have accounts in commercial banks, which is in contradiction with article
243 of the Public Accounting Law. Commercial banks also hold accounts for donations, used for funding government expenditure. The TSA also facilitates
reconciliation between accounting and banking data, i.e. the process of matching the balances in an entity's accounting records for a cash account to the
corresponding information on a bank statement. For effective public funds management, the TSA should at least cover all government entities. It is also
recommended that the TSA covers public institutions and autonomous government entities, loans, grants and donations from institutions, and extra-budgetary
funds. All governmental bodies, public institutions, autonomous agencies, and extra-budgetary funds should dispose of bank accounts within the Central Bank
and linked to the main account. The balances should be automatically swept at the end of each day to the main account, and the Central Bank must effectively
consolidate the balances in all the government accounts. As such, the government banking arrangement should be unified, and the Ministry of Finance should
be entrusted with oversight alone.

Introduce the Internal audit function at the level of all procuring entities and harmonize it with Public Financial Management reforms/improvements.
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Parliament: Return of the Jedi

Parliamentary collaboration with oversight agencies is vital for a sound public procurement and for the management of public funds in general. The dialogue
between Parliament and oversight agencies such as the Court of Accounts and the Central Inspection should be enhanced, and institutionalized.

Recommendations

Means « The Court of Accounts (and eventually the Central Inspection) can be placed under the administrative authority of the Parliament, which is
the case for financial oversight agencies in several other countries. This helps avoid potential conflicts of interest arising out of the Court of
Accounts being linked with the executive and which may impede the Court of Accounts from fulfilling its mission independently.
Tools « Strengthen communication processes between Parliament and oversight agencies (particularly the Court of Accounts and the Central
Inspection). This will enable the Parliament to access transparent and reliable information.

1. Oversight agencies shall draft periodic reports of activities in order to enable the Parliament to take the necessary measures or
conduct the necessary investigations. Asking oversight agencies to submit and publish the periodic reports, write explanations of
proceedings and abide by requests for information, grants the parliament the means to enhance governance and transparency.

o The reports must be made accessible to the public in order to increase transparency, along with the comments made by members of

Parliament, heads of the concerned oversight agency, as well as the concerned public administration or institution.

« Strengthen governmental accountability. Each ministry must draft a report of its financial activities and submit its financial statements within
three months of the end of the financial year (i.e. 31 December).

« The budget and finance parliamentary committee shall audit oversight agency reports and report to Parliament with its findings. It shall also
audit reports of each ministry’s activity. The report must be followed by a formal response from the government within 3 months. The report
is published on the Parliament’s platform and is accessible to all citizens.

« Heads of oversight agencies must be ensured a guaranteed term or office. Tenure must therefore be guaranteed, and immunity must be
granted to heads of oversight agencies in order to enable them to operate without threats of being removed.
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