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EGH19 v Commonwealth of Australia [2026] HCA 7
A Case Summary

By Ajok Makuer Marial



Before : Gageler CJ, Gordon, Edelman, Steward, Gleeson, Jagot, Beech-Jones JJ

EGH19 v Commonwealth concerned the constitutional limits on executive power to impose restrictive visa conditions on non-citizens released from immigration detention. The case forms part of the High Court’s developing jurisprudence on the separation of judicial power in the migration context following NZYQ. At its core, the decision examines the boundary between administrative migration control and unconstitutional punishment.

I MATERIAL FACTS 
The plaintiffs were non-citizens granted Bridging R (Subclass 070) visas following their release from immigration detention. Their visas were subject to conditions imposed pursuant to the Migration Regulations 1994 (Cth), including curfew requirements and electronic monitoring.[footnoteRef:1] The plaintiffs challenged the validity of these conditions, contending that they were punitive in character and therefore constitutionally invalid under Chapter III of the Constitution. They further argued that the regulations authorising the conditions exceeded the regulation making power conferred by s 504 of the Migration Act 1958 (Cth).[footnoteRef:2] [1:   EGH19 v Commonwealth of Australia [2026] HCA 7.]  [2:  Migration Act 1958 (Cth) s504.] 


II LEGAL ISSUE
The central issue was whether the executive government could validly impose restrictive visa conditions such as curfews and electronic monitoring, or whether such conditions were punitive in nature and therefore could only be imposed by a court under Chapter III of the Constitution.

III HIGH COURT DECISION
The majority held that the constitutional validity of the impugned visa conditions turned upon their proper characterisation. While the Commonwealth contended that the conditions were administrative measures directed toward community protection and therefore within the ordinary incidents of executive migration control, the Court emphasised that the asserted purpose of a measure is not determinative of its constitutional character. Instead, regard must be had to the practical operation and legal effect of the measures to ascertain their true character. This approach reflects the High Court’s established Chapter III jurisprudence, which requires substance to prevail over form in determining whether a measure is punitive in nature[footnoteRef:3]. [3:  Ibid [153].] 


In applying this approach, the Court concluded that the curfew and electronic monitoring conditions imposed substantial restraints upon personal liberty. The requirement that the plaintiffs remain at a specified residence during prescribed hours, coupled with the obligation to submit to continuous electronic monitoring, constituted significant interference with their freedom of movement and personal autonomy.[footnoteRef:4] The majority observed that these restrictions bore a close functional resemblance to supervisory regimes traditionally associated with the criminal justice system, including parole conditions and control orders. This resemblance reinforced the conclusion that the measures could not properly be characterised as merely administrative or regulatory in nature. [4:  Ibid [119].] 

The Court further observed that the conditions were imposed by reference to concerns arising from the plaintiffs’ prior criminal offending and were directed toward the prevention of future criminal conduct. This nexus between past wrongdoing and the imposition of restrictive conditions supported the conclusion that the measures bore a punitive character. The majority therefore rejected the Commonwealth’s contention that the conditions were merely preventative or regulatory in nature. Rather, the Court concluded that the cumulative effect of the conditions was more appropriately characterised as punitive than as an incident of ordinary administrative regulation.
As the imposition of punishment lies exclusively within the judicial power of the Commonwealth under Chapter III of the Constitution, the executive branch cannot validly impose such measures absent judicial determination.[footnoteRef:5] The Court therefore held that the regulations purporting to authorise these conditions exceeded the scope of the regulation-making power conferred by s 504 of the Migration Act 1958 (Cth), which must be construed consistently with constitutional constraints. Accordingly, the relevant provisions of the Migration Regulations 1994 (Cth) were invalid to the extent that they authorised the imposition of conditions properly characterised as punitive.[footnoteRef:6] [5:  Ibid [152].]  [6:  Ibid. ] 

IV IMPLICATIONS OF DECISION 
The decision limits the Commonwealth’s ability to use visa conditions as a mechanism of post detention control where those conditions resemble punishment in substance rather than mere administrative regulation. In particular, the case makes clear that the executive cannot impose significant restraints on personal liberty simply by framing them as visa conditions where their practical effect resembles criminal sanctions. This reflects the High Court’s longstanding concern with preserving the constitutional separation between executive and judicial power.
The decision suggests that any future attempts to impose similar restrictions will require clear statutory authority and careful constitutional justification. Parliament may need to enact more specific legislative schemes if it wishes to authorise restrictions designed to manage risks posed by non-citizens released into the community. This may involve ensuring that such measures are carefully tailored to regulatory objectives rather than framed in a manner that resembles punishment. The case therefore highlights the limits of relying on delegated legislation as a flexible tool of migration control where significant liberty interests are engaged.
The case also reinforces the High Court’s ongoing supervision of executive detention and control powers and signals that administrative convenience will not justify incursions into judicial power. The Court’s reasoning demonstrates that even in politically sensitive areas such as migration control, constitutional structure remains a primary constraint on executive action. This reflects the broader principle that the protection of individual liberty remains a central concern of the Australian constitutional system.
As a result, the decision may influence how Parliament designs future migration control regimes, particularly in relation to individuals released from immigration detention who are considered to present a risk to the community. The Commonwealth may be required to consider alternative mechanisms that comply with constitutional limits, including judicially supervised control orders or more clearly defined statutory frameworks. More broadly, the case confirms that constitutional protections cannot be displaced by policy concerns alone, reinforcing the High Court’s role as a guardian of the separation of powers.
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