[image: ]

Hood v Minister for Immigration [2025] FCA 1336
A case summary
Law Student Review 
By Sylvia Hassarati

I CITATION AND CASE DETAILS
In the case Hood v Minister for Immigration [2025] FCA 1336, applicant David George Maclellan Hood applied for judicial review within the Federal Court of Australia concerning the respondent Assistant Minister for Immigration's decision, who personally exercised ministerial power under s 501BA of the Migration Act 1958 (Cth) to cancel Hood's absorbed person visa, overriding the Administrative Appeals Tribunal (AAT) decision. The matter was heard by Kennett J as a single judge decision whereby all reasoning, ratio decidendi and obiter dicta derives solely from him.
II MATERIAL FACTS
The Applicant David George Maclellan Hood, who was born in the United Kingdom in 1950, and, had resided in Australia since 1952, was granted by automatic operation of the law an absorbed visa in 1994 under legislation s 34 of the Migration Act 1958 (Cth). However, as a result of Hood's later offences involving the supply of prohibited drugs in 2005 and 2017, he was consequently sentenced to an aggregate term of imprisonment of 8 years and 9 months. During this time, he was additionally sentenced to 3 years of imprisonment for an offence involving proceeds of a crime. According to section 501(3A), ministers must cancel someone's visa if they have been sentenced to a 'substantial criminal record'. Subsequent to this, Hood's conviction involving 8 years and 9 months resulted in a delegate of the Minister cancelling his visa under s 501(3A) on 22 March 2019. Hood requested a revocation under s 501CA of the Act, whereby a delegate dismissed this request to revoke the cancellation of Hoods absorbed visa under s 501CA(4). 
However, Hood challenged this outcome with the Administrative Appeals Tribunal (AAT), which upon review set aside the delegates decision and decided to revoke the cancellation of the applicant’s visa on 13 March 2020. On 9 December 2024 the assistant minister for immigration decided to exercise ministerial power in act s 501BA(2) to override the AAT decision and cancel the visa. Applicant Hood applied for an extension of time to seek review regarding this decision on 19 February 2025, however due to the missed legal deadline of 37 days to challenge a ministerial decision provided for in s 477A(1) of the Act, Hood had to acquire permission to file his case late first, which the Federal Court permitted.
III LEGAL ISSUES AND RELEVANT LAW
The central legal issue in this case is whether the Assistant Minister for immigration lawfully exercised ministerial power under s 501BA of the Migration Act 1958 (Cth), which permits the Minister to set aside the tribunal decision, in this case the AAT, and cancel a visa when a person fails the character test and cancellation is in the national interest, whereby no natural justice obligations apply to the decision. This issue alongside relevant laws concerned can be seen in the applicants ground of review. The first ground being whether or not the power under s 501BA was lawful for the Assistant Minister to override the decision made by the AAT provided that the AAT had been abolished and replaced by the Administrative Review Tribunal (ART) during this time. Specifically, s 501BA requires the ministerial override authority to be directed at a decision made by the ART, raising the issue of if it still applies to an AAT decision. The second ground regards whether the ministerial power under s 501BA (2) had expired, which requires the Minister to exercise power within a reasonable time after the original tribunal decision, or risking losing that power entirely given the delay of 4 years and 9 months. The third ground concerns whether the respondent or his predecessors had previously made a decision to not cancel the visa following the AAT decision, as a result removing the authority to later act. Though, this ground had not been pressed at the hearing. 
The fourth ground regards whether the ministerial power under s 501BA (2) was legally unreasonable given the extended delay of nearly 4 years and 9 months. Particularly, under the principle of legal unreasonableness, a decision may be invalidated where it lacks "evident and intelligible justification".
IV DECISION
The decision by the Federal Court (Kennett J) granted an order of certiorari which quashed the Assistant Ministers decision in 9 December 2024 as the court found that the ministerial power under s 501BA had expired due to the unreasonable delay of 9 years and 4 months.
V RATIO DECINDENDI
The ratio decidendi is founded on applicant Hood's second ground of review, which alleges that it is implicit in s 501BA the power exercised by a Minister "expires or ceases to be available if not exercised within a reasonable time". It is the ratio because it is the only ground which the court decided in Hoods favour and based its outcome on. On the facts, the court held that the delay of 4 years and 9 months exceeded a reasonable time. The Governments argument for resource constraints to justify this delay was rejected, as the court held that resource constraints are to a large extent the "consequence of decisions about priorities" rather than "inviolable limitations". This is the ratio because it is the ground decided upon in the applicants favour whereby the Assistant Ministers decision was quashed.
VI IMPORTANT OBITER
The important obiter dicta can be found in Hood's first and fourth ground of review. Ground three is not considered orbiter as it was ultimately not pressed. The first ground of review, concerning whether or not the power under s 501BA was lawful for the Assistant Minister to override the decision made by the AAT provided that the AAT had been abolished and replaced by the Administrative Review Tribunal (ART) was necessary to establish that the power existed at all, hence its importance, despite that it did not determine the final decision. The court reached this through reading item 26 of Schedule 16 of the Traditional act in its plain terms, which treated anything done by the AAT as if it had been done by ART under new legislation. The fourth ground of review, which concerns whether the ministerial power under 501BA was legally unreasonable is important orbiter dicta as it provides important guidance for future cases regarding the limits of legal unreasonable. Kennet J stated that it was "not strictly necessary to address ground 4"as Hood had already succeeded on ground 2, however, the judge addressed it regardless and found that even if the power had not expired, Hood would have lost on legal unreasonableness.
VII COMMENTARY
The decision of Kennett J in the Federal Court of Australia to grant an order of certiorari to quash the Assistant Ministers decision in 9 December 2024 and restore Hood's absorbed person visa is a just and ideal outcome in regard to its social and legal significance because it effectively reflects current Australian values of justice and fairness, whilst also setting the tone for future case decisions. To begin with, Hood's background of residing in Australia since the age of two years old and remaining within the country for the rest of his life connects deeply to the concept of an absorbed visa itself, under the Migration Act 1958, whereby Hood has been absorbed and integrated into Australian culture. To force Hood to re-establish his life into a foreign country with an Australian Education and Australian culture is against Australian principles and is ultimately a form of unnecessary and extreme punishment. Additionally, Hood is capable of change and unlikely to reoffend, which the legal system acknowledged when Kennett J granted certiorari, reflecting justice within Australia's legal system by prioritising rehabilitative values over dismissal and deportation by providing Hood with another chance in Australia to act right. Finally, the decision to sustain Hood's absorbed visa is ideal by showcasing Australia's Justice system to protect individual rights against unchecked ministerial powers.
Revisiting the first statement that Hood's background makes him effectively Australian and hence to force him to re-establish his life in a foreign country is against Australian values, The Australian Rights Human Commission report reinforce this belief through its emphasis on how "Decision-makers therefore must have regard to the length of time the visa holder has resided in Australia, including whether the person arrived in Australia as a young child."Highlighting, that Hood's long residence in Australia, provided he had grown up within Australia, plays a pivotal role in determining the operation of justice in regards to the legislation, s 501BA of the Migration Act 1958 (Cth) to remove his absorbed person visa.
Furthermore, to extend on the second statement regarding the Kennett J decision effectively reflecting Australian ideals through demonstrating a rehabilitative approach rather than deportation and ultimately unnecessary punishment, the importance of the decided approach can be seen in articles such as that by Gerry Georgatos, 'Misusing the Australian Legal System to Deport Long-Term Residents', which highlights how deportation is a 'second punishment and against Australian ideals when rehabilitation is possible. This is evidenced in the extract, "Many of those targeted under s 501 were convicted of crimes in their youth, decades ago, often during periods of substance abuse, poverty, or trauma. They have since served their sentences, many rehabilitated, and led law-abiding lives. Cancelling their visa decades later amounts to a second punishment"
Finally, the case demonstrates the satisfactory decision of Kennett J through legally and socially exercising Australian ideals by protecting individual rights against unchecked powers and ultimately acting as a potential precedent. The importance of this case in protecting individual rights against unchecked powers is reinforced by a report conducted by Melbourne University and by the case of Nystrom v Minister for Immigration and Multicultural and Indigenous Affairs [2005] FCAFC 121, whereby unchecked power led to the deportation of Nystrom to Sweden in 2006.
The report produced by the University of Melbourne titled, "Australia’s visa cancellation powers have created a prison to deportation pipeline". found that visa cancellation powers have led to substantial issues which harm individual rights, particularly, causing separation of families and disrupting communities, while forcing individuals to establish their life into countries which they have no connection, and thus ultimately punishing individuals and creating hardship within their life. This is evident in Clarie Loughnan's observation that the issues of visa cancellations is the, "permanent separation of families, disrupted communities", as well as that these deportations are often to "countries in which they have no connection", highlighting how the legislation s 501BA of the Migration Act 1958 (Cth) can be unchecked, thus on this basis, the decision made by Kennett J as a common law, may used as precedent in future cases to override unjust ministerial powers which cancel a future absorbed person visa. Furthermore, the case, Nystrom v Minister for Immigration and Multicultural and Indigenous Affairs [2005] FCAFC 121 is a significant case whereby unchecked power had been exercised and led to Nystrom being deported to Sweden in 2006 due to a cancellation of his absorbed visa on the basis of a no longer satisfied character test in section 501(6) of the Migration Act 1958 (Cth). The United Nations Human Rights Committee concluded that his own country was Australia and that his deportation was 'arbitrary' under the ICCPR, violating articles 12(4), 17, and, 23(1), leading to his eventual remedy and return back to Australia. This case supports the decision made by Kennett J through reinforcing the importance of just operation of the law which align with social legal standards.
VIII CONCLUDING STATEMENT
Conclusively, through personal studies across a variety of sources online in addition to Hood's case itself, particularly, research including, reports conducted by Melbourne University, The Australian Rights Human Commission, Independent Australia, and finally, the case of, Nystrom v Minister for Immigration and Multicultural and Indigenous Affairs [2005] FCAFC 12, my stance regarding the well conducted decision of Kennett J has been supported in regards to his use of certiorari to quash the Assistant Ministers decision in 9 December 2024, which effectively demonstrates an ideal exercise of law on the basis of its social and legal significance by aligning with Australian societal values for a rehabilitative approach rather than punishment, as well as, through setting the correct tone for future legal case decisions.
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