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By Kashaf John

Toll (FGCT) v Alphapharm (2004)
A Case Summary

I FACTS OF THE CASE 
Richard Thomson Pty Limited (“Richard Thomson”), a general wholesaler of medical supplies, agreed, for an annual fee, to act as Alphapharm’s intermediary and entered into a contract with Finemores, who refrigerated goods on Alphapharm’s behalf pursuant to the contract arranged by Richard Thomson.[footnoteRef:1] [1:  Toll (FGCT) Pty Ltd v Alphapharm Pty Ltd (2004) 219 CLR 165, [8]-[10] (‘Toll’).] 

Alphapharm agreed to the arrangements made by Richard Thomson and left him to enter into contractual agreements with Finemores. The arrangements included giving Finemores responsibility for collecting the temperature-sensitive Fluvirin (influenza) vaccines on arrival and transporting them to a storage warehouse, where they were then delivered to customers in batches.[footnoteRef:2] [2:  Ibid [11]– [12].] 

Richard Thomson’s representative signed Finemores’ Application for Credit and Freight Rate Schedule, which contained Conditions of Contract on the reverse, including an exclusion clause (clause 6) and an indemnity clause (clause 8).[footnoteRef:3] [3:  Ibid [21]– [24].] 

The Application for Credit explicitly stated that the conditions were to be read before signing. The representative, nevertheless, did not read these conditions and signed the document.[footnoteRef:4] [4:  Ibid [25].] 

Finemores collected and stored the vaccines meant for Alphapharm’s customers. Despite this, the batches in Queensland and New South Wales were damaged due to exposure to incorrect temperatures during transportation to customers and during storage.[footnoteRef:5] [5:  Ibid [2].] 

Alphapharm sued Finemores for negligence. Yet, Finemores relied on the exclusion and indemnity clauses, arguing they formed part of the contract and bound Alphapharm as a “customer’s associate”.[footnoteRef:6] [6:  Ibid [1], [20], [33].] 

The trial judge and subsequently the New South Wales Court of Appeal held that the conditions were not incorporated and that Richard Thomson did not make the contract as Alphapharm’s agent. Finemores appealed to the High Court.[footnoteRef:7] [7:  Toll (FGCT) Pty Ltd v Alphapharm Pty Ltd (2003) 56 NSWLR 662.] 

II DISTRICT COURT
In the District Court of New South Wales, the trial judge (Hogan ADCJ) found in favour of Alphapharm. His Honour held that the Conditions of Contract printed on the reverse of Finemores’ Application for Credit, including the exclusion clause (clause 6) and indemnity clause (clause 8), were not part of the contract between Richard Thomson and Finemores.[footnoteRef:8] [8:  Toll (n 1) [33], [58]; Alphapharm Pty Ltd v FCT (FGCT) Pty Ltd [2002] NSWDC 27 (Hogan ADCJ).] 

His Honour concluded that Finemores had not taken reasonable steps to give notice of those conditions, particularly given the serious nature of the exclusion clause. His Honour applied principles commonly relevant to unsigned contractual documents, requiring notice of onerous terms.[footnoteRef:9] His Honour held that Richard Thomson did not contract as an agent for Alphapharm and was not bound by the contractual conditions in any event. As a result, Alphapharm did succeed in its $683,061.86 claim for damages against Finemores.[footnoteRef:10] [9:  Toll (n 1) [54] – [59].]  [10:  Ibid [2].] 

III ISSUE
The primary issue was whether the exclusion and indemnity clauses were incorporated into the contract formed between Richard Thomson and Finemores. A secondary issue was whether Richard Thomson acted as an agent for Alphapharm, and if Alphapharm was bound by the exclusion clause as a “customer’s associate”.[footnoteRef:11] [11:  Toll (n 1) [33].] 

IV THE APPEAL TO THE HIGH COURT
The High Court unanimously agreed with the appeal and set aside the decision of the New South Wales Court of Appeal. The Court held that the Conditions of Contract contained on the reverse of the Application for Credit formed part of the contract between Richard Thomson and Finemores and were binding on the parties.[footnoteRef:12] [12:  Ibid [72] – [78]. ] 

In a joint judgment, the Court rejected the respondent’s argument that the exclusion and indemnity clauses were not incorporated due to insufficient notice. Their Honours held that when a party signs a document intended to affect legal relations, the act of signing ordinarily shows an agreement to the contractual terms within that document, regardless of whether or not they were read. Since there were no vitiating factors, the signed document was binding according to its terms.[footnoteRef:13] [13:  Ibid [40] – [43].] 

The Court identified an error in the lower Court's judgment by applying principles of reasonable notice, such as the “ticket cases” concerning unsigned documents, to a signed contractual document. The High Court reaffirmed the rule in L’Estrange v F Graucob Ltd that a party who signs a contractual document is bound by its terms, unless there are vitiating factors.[footnoteRef:14] [14:  L’Estrange v F Graucob Ltd [1934] 2 KB 394; Toll (n 1) [45] – [47], [59].] 

Furthermore, the Court found Richard Thomson was authorised to act on behalf of Alphapharm in organising transport and storage services and was therefore an agent.[footnoteRef:15] As a result, Alphapharm fell within the definition of a “customer associate” under the Conditions of Contract and was therefore bound by the exclusion clause.[footnoteRef:16] [15:  Toll (n 1) [74] – [78].]  [16:  Ibid [82].] 

Consequently, the Court found that Finemores was entitled to the sixth clause of the Conditions of Contract, which excludes liability for losses suffered. To summarise, the High Court allowed the appeal, and the judgment was in favour of Finemores, dismissing Alphapharm’s claim.[footnoteRef:17] [17:  Ibid [83].] 


V IMPLICATIONS
The High Court’s decision has considerable implications for Australian Contract law. First, the judgment reaffirms the principle in L’Estrange v Graucob Ltd, that when a party signs a document intended to affect legal relations, regardless of whether it was read, as long as there are no vitiating circumstances, it is bound.[footnoteRef:18] The Court rejected the lower Courts’ attempt to apply reasonable notice requirements to signed contracts. As a result, the judgment clarified the distinction between unsigned and signed contracts. Parties rely on the signature to indicate assent and are not required to bring onerous terms specifically to the signer’s attention, absent any vitiating factors.[footnoteRef:19] The decision shows a strong policy in favour of certainty and competence in commercial contracts, particularly where the parties are capable of protecting their own interests. [18:  L’Estrange v F Graucob Ltd [1934] 2 KB 394, 403; Toll (n 1) [83].]  [19:  Toll (n 1) [40] – [48].] 

Secondly, the judgment shows the importance of agency in complex contracts. When an intermediary is authorised to arrange services for the benefit of another party, and does so in standard terms, those terms may bind the principal, even where the principal has had no direct dealings with the service provider.[footnoteRef:20] [20:  Ibid [82] – [84].] 

An interesting point in the case is that a document titled "Application for Credit," which might seem like paperwork, was very important. The Court treated it as the principal contract setting out the parties’ rights and obligations and showed that even ordinary business documents can have serious legal consequences. This demonstrates that courts focus on the objective manifestation of assent: signing a document signals, legally, that all terms were agreed to, regardless of what was read. 
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