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By Agam Kaur

Excused or Accountable?
Defences and the Limits of Criminal Liability


I DEFENCES IN AUSTRALIAN CRIMINAL LAW: JUDICIAL BOUNDARIES, REFORM, AND MORAL BLAMEWORTHINESS
In Australian criminal law, criminal defences are crucial in determining the allocation of responsibility. Liability does not always follow when a recognised defence is used, even though the prosecution must prove both the physical and fault components of an offence beyond a reasonable doubt. This illustrates a more fundamental idea in criminal law: punishment ought to be commensurate with moral responsibility rather than just the occurrence of harm.
It is a well-established presumption that criminal responsibility typically necessitates evidence of fault. Gibbs CJ said in He Kaw Teh v. The Queen that it is unlikely that the Parliament intended the consequences of committing an offence so serious should be visited on a person who had no intention of doing anything wrong and no knowledge that he or she was doing so.[footnoteRef:1] Therefore, defences serve as a safeguard, guaranteeing that criminal liability reflects culpability rather than just causation. [1:  He Kaw Teh v The Queen (1985) 157 CLR 523.] 

II SELF DEFENCE: PROPORTIONALITY AND CONTEXTUAL REASONABILITY 
Self-defence is a justifiable defence that acknowledges that using force to thwart illegal violence may be acceptable. A person is not criminally liable under sections 418 - 423 of the Crimes Act 1900 (NSW) if they felt their actions were necessary to protect themselves or another person and they were reasonable under the circumstances as they were perceived.[footnoteRef:2] [2:  Crimes Act 1900 (NSW) ss 418- 423.] 

 In Zecevic v. Director of Public Prosecutions, the High Court emphasised that the issue of self-defence should be handled practically and without undue nicety, giving proper consideration to the predicament of the accused.[footnoteRef:3] This focused on whether the accused thought their actions were necessary and reasonable, rejecting strict doctrinal categories. [3:  Zecevic v Director of Public Prosecutions (1987) 162 CLR 645.] 

 The circumstances of the accused must be considered when determining reasonableness. In Osland v. The Queen, the court acknowledged the impact of cumulative abuse and acknowledged that expert testimony on battered woman syndrome may help the jury determine whether the accused's perception of danger was reasonable.[footnoteRef:4] [4:  Osland v The Queen (1998) 197 CLR 316.] 

III MENTAL ILLNESS: FORENSIC REPURCUSSIONS AND RATIONAL INCAPACITY
In situations where the accused lacked rational capacity, the defence of mental illness serves as a total justification. The guidelines are derived from M'Naghten's Case, which established that a defendant is not criminally liable if, as a result of a mental illness, they were unaware of the nature and quality of the act or that it was wrong.[footnoteRef:5] [5:  M’Naghten’s Case (1843) 10 Cl & Fin 200; 8 ER 718.] 

 In R v. Porter, Australian courts adopted this definition, with Dixon J. defining "disease of the mind" as a malfunctioning of the faculties of reason, memory, and understanding.[footnoteRef:6] The focus is functional rather than medical: the court evaluates impairment of reasoning capacity rather than diagnostic labels.  [6:  R v Porter (1933) 55 CLR 182.] 

Procedural consequences in New South Wales are regulated by the Mental Health and Cognitive Impairment Forensic Provisions Act 2020 (NSW).[footnoteRef:7] A forensic disposition hearing is held after a not criminally responsible verdict, during which the court decides whether to conditionally release the individual or place them in a mental health facility. The defence thus strikes a balance between public safety and individual incapacity, reflecting both compassion and community protection. [7:  Mental Health and Cognitive Impairment Forensic Provisions Act 2020 (NSW).] 

IV SUBSTANTIAL IMPAIRMENT: LEVELS OF CULPABILITY
In cases where mental functioning was severely compromised, murder is reduced to manslaughter under substantial impairment (formerly diminished responsibility). In accordance with Section 23A of the Crimes Act 1900 (NSW), an individual is not guilty of murder if an abnormality of mind resulting from a recognised condition significantly impairs their ability to comprehend events, distinguish between right and wrong, or regulate themselves.[footnoteRef:8] [8:  Crimes Act 1900 (NSW) s 23A.] 

 This partial defence recognises the spectrum of culpability. In contrast with mental illness, the accused maintains some awareness or control, albeit to a significantly reduced extent. Psychiatric evidence is crucial, but the jury will ultimately decide whether it is substantial. 
Tensions between objective standards and subjective experience have frequently led to judicial and legislative reconsiderations of homicide defences. Even though provocation was a factor in Green v. The Queen, the High Court emphasised how difficult it is to apply community standards without giving enough consideration to individual characteristics.[footnoteRef:9] This line of thinking impacted more general discussions regarding the composition and equity of homicide defences in Australia. [9:  Green v The Queen (1997) 191 CLR 334.] 

V PROVOCATION REFORM: FROM ORDINARY TO EXTREME PROVOCATION
Provocation has historically reduced murder to manslaughter when the accused lacked self-control in reaction to provocative behaviour. However, the defence came under constant fire for condoning jealous or possessive violence, especially in domestic settings. 
 Although no single case led to reform, cases like R v Singh (2012), in which the accused killed his wife and successfully used provocation during the trial, garnered more public attention.[footnoteRef:10] Concerns that the defence was being used to partially excuse intimate partner homicide were heightened by the case.  [10:  R v Singh [2012] NSWSC 637.] 

In Report 138: Partial Defences to Murder (2013), the NSW Law Reform Commission provided important information that influenced the reform process.[footnoteRef:11] According to the Commission, the current defence was too expansive, applied inconsistently, and incompatible with the values of the modern community. Abolition or significant narrowing was suggested, especially to avoid dependence on non-violent sexual advances and other morally insignificant triggers.  [11:  NSW Law Reform Commission, Partial Defences to Murder, Report 138 (2013). https://lawreform.nsw.gov.au/documents/Publications/Reports/Report-138.pdf ] 

 In response, Parliament passed the Crimes Amendment (Provocation) Act 2014 (NSW), which substituted "extreme provocation" for provocation.[footnoteRef:12] Section 23 of the Crimes Act 1900 (NSW) now calls for the deceased's actions to be a serious indictable offence, specifically excluding nonviolent sexual advances. The change reflects a change in norms: unless the victim's actions constituted grave criminal misconduct, a lack of self-control is no longer sufficient to absolve murder.  [12:  Crimes Amendment (Provocation) Act 2014 (NSW).] 

This legislative change demonstrates the dynamic interaction between Parliament, courts, and law reform organisations. Ultimately, judicial rulings expose doctrinal conflicts, law reform commissions evaluate the coherence of policies, and Parliament reassesses moral boundaries. The narrowing of provocation shows a deliberate rejection of the outdated patriarchal assumptions embedded in earlier doctrine.  
VI DURESS AND NECESSITY: HUMAN WEAKNESS WITHIN BOUNDARIES
Crimes committed in response to threats of death or severe injury are excused by duress. The defence is codified at the federal level in Section 10.2 of the Criminal Code Act 1995 (Cth), which calls for a serious threat, no reasonable alternative, and a reasonable response under the circumstances.[footnoteRef:13] Because the law maintains that coercion alone cannot justify intentional killing, the defence does not apply to murder at common law.  [13:  Criminal Code Act 1995 (Cth) s 10.2.] 

 Necessity is still limited and seldom effective. The Victorian Supreme Court outlined three requirements in R v. Loughnan: proportionality, lack of a reasonable alternative, and imminent peril.[footnoteRef:14] In order to maintain parliamentary supremacy and legal certainty, courts have continuously opposed extending necessity into a general moral balancing test.  [14:  R v Loughnan [1981] VR 443.] 

Collectively, these defences uphold moral boundaries while acknowledging human vulnerability. They only pardon misconduct when autonomy was seriously jeopardised.
VII CONCLUSION: FAIR LABELLING AND MORAL LEGITIMACY
Australian criminal defences improve accountability rather than diminish it. The law shows a continuous attempt to match criminal liability with moral blameworthiness, as evidenced by the High Court's emphasis on fault in He Kaw Teh and the 2014 statutory recalibration of provocation. Extreme provocation reflects changing community standards about lethal violence; duress and necessity acknowledge constrained choice; mental illness and significant impairment recognise impaired rationality; and self-defence protects necessary resistance to violence. 
The trajectory of reform, particularly in New South Wales, illustrates that defences are not static relics but living doctrines shaped by judicial reasoning, empirical research, and legislative judgment. By ensuring that punishment corresponds to genuine culpability, Australian criminal law preserves both fairness to the accused and public confidence in the administration of justice.
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