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In defending employment cases, employers often want to take a principled
stand because they truly believe no discrimination or harassment occurred,
and are convinced the plaintiff's claims are without merit. Yet, employers rou-
tinely find themselves agonizing over frustrating decisions about setting chal-
lenging employment cases they would have preferred to try—even where the
back pay or front pay damages at issue are not substantial. One common
thread in these difficult decisions is the specter of a jury awarding punitive
damages. Since the Civil Rights Act of 1991, this has been a very real concern.
As one commentator recently stated, “ironically, at a time when the [US
Supreme Court’s] BMW v. Gore decision allows courts to invalidate excessive
punitive damage awards, jurors are increasingly adopting the attitude that puni-
tive damages” are appropriate against corporations in employment cases.!

But employers need not settle cases they would rather try for fear of a
large punitive damages award. Instead, employers can empower them-
selves to take principled stands in difficult cases by understanding the
teachings of the lower courts that have applied the Supreme Court’s 1999
holding in Kolstad v. American Dental Association? In Kolstad, the
Supreme Court ruled in part that employers can avoid punitive damages
liability in Title VII and ADA cases by engaging in certain “good faith
efforts” to comply with the law. That is exactly what occurred in Bryant
v. Aiken Regional Medical Centers Inc., in which the US Court of Appeals
for the Fourth Circuit in June 2003 reversed a $210,000 punitive damages
award because the employer had engaged in “widespread anti-discrimi-
nation efforts.™

Kolstad indicates that, to avoid punitive damages via an affirmative
defense, employers must at a minimum (1) implement policies prohibiting
violations of federal anti-discrimination laws, and (2) educate employees
on such policies. But what does this mean, and what else (if anything)
should employers do to ensure they can defeat a claim for punitive dam-
ages? Lower courts applying Kolstad have provided substantial guidance on
this issue. At the same time, these court decisions provide guidance on
how employers should structure their policies and procedures so as to
avail themselves successfully of the affirmative defense to claims of
supervisory harassment adopted by the Supreme Court in the 1998 cases
Faragher v. City of Boca Raton,* and Burlington Industries, Inc. v. Ellerth.’

Taking the necessary steps to design, implement, document, and
enforce effective Equal Employment Opportunity (EEO) policies will
enable an employer to defeat claims for punitive damages in employment
cases by proving “good faith efforts to comply” with the law. These
efforts can provide concrete evidence of an essential trial theme: the com-
pany is a “good citizen” when it comes to EEO matters. These efforts can
empower a company to fight a tough case. Even where settlement is the
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best option for the employer, most cases unquestionably can be resolved
more favorably if the employer can demonstrate to the plaintiff that the
odds of a punitive damages award are low because the employer can
prove the Kolstad affirmative defense. Perhaps most importantly, employ-
ers that adhere to the post-Kolstad case law lessons discussed herein are
much more likely to foster a positive workplace atmosphere in which
productivity and morale are enhanced, complaints (and lawsuits) are
decreased, and potential litigation often is avoided.

PUNITIVE DAMAGES—FEDERAL LAW

Prior to 1991, prevailing plaintiffs in employment discrimination
cases were not entitled to recover punitive damages. The Civil Rights
Act of 1991, however, made punitive damages available to prevailing
plaintiffs in lawsuits filed under Title VII of the Civil Rights Act of 1964¢
(Title VII), and the Americans with Disabilities Act of 19907 (the ADA).
The statute limits recovery of punitive damages, however, to cases in
which the plaintiff-employee can prove that the employer (a) engaged
in intentional discrimination (i.e., not in a “disparate impact” case), and
(b) acted “with malice or with reckless indifference to the federally pro-
tected rights of an aggrieved individual.” Federal law caps the amount
of punitive and compensatory damages recoverable under Title VII and
the ADA on an ascending scale (depending on the size of the employ-
er) up to $300,000 for “each complaining party.”

After passage of the Civil Rights Act of 1991, a circuit split developed
regarding whether the “malice or reckless indifference” punitive dam-
ages standard required heightened proof that the employer committed
or was responsible for some form of unusually “egregious” or “outra-
geous” conduct, or whether proof of an intent to discriminate could suf-
fice® On June 22, 1999, the US Supreme Court resolved the split in
Kolstad v. American Dental Association," holding that the “malice or
reckless indifference” standard for recovery of punitive damages does
not require proof that the employer engaged in or condoned “egre-
gious” or “outrageous” conduct. Rather, the Court held, punitive dam-
ages are available in cases where the employer “discriminate[d] in the
face of a perceived risk that its actions will violate federal law.” This
part of the Kolstad decision was hailed by plaintiffs’ advocates as low-
ering the evidentiary bar (at least in many jurisdictions) with respect
to the level of proof required for an employee to recover punitive
damages.”

But the Kolstad Court also provided employers with specific and
valuable guidance on how to awvoid punitive damages liability. The
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Court held that agency principles limit vicarious liability for punitive
damages. In this regard, the Court explained that where an employer
undertakes “good faith efforts to comply” with Title VII, it often can
demonstrate that it “never acted in reckless disregard of federally pro-
tected rights.” Accordingly, the Court provided an affirmative defense
to punitive damages liability: “an employer may not be vicariously
liable for the discriminatory employment decisions of managerial agents
where these decisions are contrary to the employer’s ‘good-faith efforts
to comply with Title VII [or the ADA]."”"*

Kolstad thus empowers employers to insulate themselves from puni-
tive damages exposure in employment cases by taking certain steps to
prevent and/or remedy discrimination and harassment. To invoke the
“Kolstad defense” to punitive damages claims employers must, at a min-
imum, implement and disseminate policies prohibiting all forms of con-
duct that violate Title VII and the ADA, and educate employees on such
policies.® Although the Kolstad Court provided little specific guidance
on exactly what a “good faith effort” entails, subsequent lower court
decisions have provided detailed guidance. These cases indicate that
additional efforts at prevention and/or correction can bolster, and often
are necessary to prove, the defense. For the most part, these are com-
mon sense rulings. The more an employer does to ensure compliance,
the more likely it is that the company’s workplace will have an atmos-
phere in which employees are treated with respect, courtesy, and con-
cern. This can go a long way toward avoiding litigation entirely.

PUNITIVE DAMAGES—STATE LAW

Some of the largest punitive damages awards in employment cases
arise from state law claims to which the federal punitive damages “caps”
do not apply. Two basic sources of large punitive damages awards can
be found under state laws. First, many states have nondiscrimination
statutory schemes (mirroring Title VII's prohibitions), and some state
statutes do not cap recovery of compensatory or punitive damages.
These statutes greatly increase punitive damages exposure for employ-
ers.” Second, “uncapped” punitive damages are often available to prevail-
ing plaintiffs via traditional state law tort theories of liability, such as inten-
tional infliction of emotional distress; negligent supervision, retention or hir-
ing; defamation; and assault or battery.

The Kolstad defense to punitive damages does not directly apply to state
law tort claims and, in many instances, does not apply to discrimination and
harassment claims brought pursuant to state statute. However, the same
facts and evidence that would support an employer’s assertion of “good
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faith” efforts to comply with Title VII under Kolstad often will help employ-
ers defend punitive damages claims brought with state law causes of action.
Such evidence should help employers show that they did not act with the
requisite level of conduct necessary for an award of punitive damages under
state law. Accordingly, taking precautions necessary to ensure availability of
the Kolstad defense in a federal civil rights lawsuit should also help an
employer in defending against punitive damages claims in state law cases.

AFFIRMATIVE DEFENSES TO HARASSMENT CLAIMS

Before discussing the lower courts’ implementation of Kolstad and
how employers can create procedures to bolster their defenses to puni-
tive damages claims, it is important to discuss the closely connected
issue of the affirmative defense to claims of supervisory harassment
established by the Supreme Court one year prior to Kolstad in Faragber
v. City of Boca Raton,* and Burlington Industries, Inc. v. Ellerth.” The
US Court of Appeals for the Eleventh Circuit recently summarized the
impact of the Faragher and Ellerth decisions:

In Ellerth and Faragher, the Supreme Court indicated that courts
should no longer use the labels “quid pro quo” and “hostile envi-
ronment” to analyze whether an employer should be held liable on
an employee’s Title VII claim concerning a supervisor’s sex-based
harassment. Instead, when analyzing whether an employer should
be held liable for a supervisor's harassment, courts should separate
these cases into two groups: (1) harassment which culminates in a
“tangible employment action,” such as discharge, demotion or
undesirable reassignment, and (2) harassment in which no adverse
“tangible employment action” is taken but which is sufficient to
constructively alter an employee’s working conditions. Under this
analysis, when a supervisor engages in harassment which results in
an adverse “tangible employment action” against the employee, the
employer is automatically held vicariously liable for the harassment.
In contrast, when the supervisor’s harassment involves no adverse
“tangible employment action,” an employer can avoid vicarious lia-
bility for the supervisor’s conduct by raising and proving the affir-
mative defense described in the Faragher and Ellerth cases *

Under the Faragher/Ellerth standard, an employer can prove a
defense to harassment claims and avoid liability for alleged hostile work
environment harassment committed by a supervisor by showing: (1)
that it exercised reasonable care to prevent and correct promptly any
harassing behavior; and (2) that the plaintiff unreasonably failed to take
advantage of the corrective opportunities provided by the employer.”
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Taking steps to prevent harassing conduct in the first place, and taking
corrective action if harassment occurs, is part and parcel of engaging in
the type of “good faith efforts” to comply with Title VII that support a
Kolstad punitive damages defense. Accordingly, in addressing the steps
necessary to ensure availability of the Kolstad defense, this article will
also comment on actions employers can take to ensure availability of
the Faragher/Ellerth-defense.?!

STEPS TO AVOID OR LIMIT PUNITIVE DAMAGES EXPOSURE

Outlined below are ten detailed steps that employers can take to limit
the risk of facing punitive damages claims.

Step 1. Develop, Implement, and/or Update Effective
Policies Prohibiting Discrimination and Harassment

As noted above, the Supreme Court in Kofstad indicated that encour-
aging employers to adopt anti-discrimination policies is a key policy
reason supporting the “good faith efforts to comply” defense to puni-
tive damages. Additionally, the Supreme Court’s holding in the
Faragher case made clear that dissemination of an anti-harassment pol-
icy with an effective complaint procedure that encourages victims to
come forward is necessary to prove an affirmative defense in supervi-
sor harassment cases. Accordingly, implementation of strong and com-
prehensive EEO policies is the starting point for establishing the Kolstad
and the Faragher/Ellerth defenses.

There has been some litigation concerning whether a particular pol-
icy constituted or was part of a successful “good faith effort to comply”
with Title VII for purposes of the Kolstad defense, and even more liti-
gation on the closely-related issue of whether anti-harassment policies
were sufficient to support the Faragher/Ellerth affirmative defense to
harassment claims (i.e., whether an employer’s EEO policy constituted,
or was part of, the employer’s having taken “reasonable care to prevent
and correct” any harassing behavior). The cases provide substantial
guidance as to the content needed for a policy to demonstrate a bona
fide “good faith effort” to comply with the federal employment laws:

e The policy must clearly and unequivocally prohibits unlawful
discrimination and harassment.

The company’s EEO policies should very clearly state that unlawful
discrimination or harassment is against company policy and will not be
tolerated under any circumstances. The policies should convey this
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commitment in simple terms designed to be easily understood by
employees of average or even below average education or reading lev-
els. Clarity and simplicity are important. If the policy is overly compli-
cated, hypertechnical and/or contains too much “legalese,” then the
policy might be attacked by a plaintiff's attorney as being an “ineffec-
tive” or “unreasonable” method of attempting to prevent or correct
unlawful conduct. On the other hand, a clearly worded policy can be
very helpful in the event of litigation.*

At trial, the company’s EEO policy will be an important exhibit. It is
vital that the company’s bedrock commitment to non-discrimination is
set forth at the outset, on page one of the policy, and on all other
appropriate human resources documents. These policies must be easi-
ly understood by the average juror.

e The policy must prohibit a/l forms of unlawful discrimination
and harassment.

It is essential that the policy prohibit all forms of unlawful
discrimination and harassment. The company’s policy should very
clearly state that the company will not tolerate or condone, under any
circumstances, discrimination or harassment based on race, sex, preg-
nancy, national origin, ancestry, religion, disability, age, or any other
factor prohibited by law. It may not be enough for policies to simply
say that “all unlawful forms of discrimination are against company pol-
icy.” For example, even though “pregnancy discrimination” is generally
considered a subset of “sex discrimination,” policies should specifically
address the issue of pregnancy non-discrimination. These policies must
be carefully worded in light of case law developments.” In states such
as California, in which state statutes set forth additional protected char-
acteristics, the policy should also specify that discrimination and harass-
ment based on the additional protected factors (such as sexual orienta-
tion, medical condition or marital status, depending on state law) will
not be tolerated.

e The policy must explain what forms of conduct are prohibited.

To be effective, the company’s policy needs to explain what types of
conduct are prohibited and unacceptable. With respect to sexual harass-
ment, the policy should explain, for example, that the company pro-
hibits not only unwanted and overt sexual advances or requests for sex-
ual favors, but also any other inappropriate sex-related behavior such
as unwelcome physical contact, improper gestures, sexually charged
epithets and similar conduct or remarks that make co-workers feel
uncomfortable. The policy should state that the examples provided are
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only that—examples—and that any sex-related form of conduct which
makes another person feel uncomfortable in the workplace violates
company policy. The policy also should contain a very clear statement
that “same-sex” harassment is prohibited.*

Hostile work environment harassment claims based on protected
characteristics other than sex—such as age, disability, and racial harass-
ment claims—generally have been recognized by the courts.”® Thus,
employer policies must also explain that harassing conduct based on
race, religion, age, disability, national origin, etc., is also prohibited.
Policies should explain that prohibited conduct includes, but is not lim-
ited to, inappropriate jokes, banter, emails, cartoons, pictures, gestures,
epithets, or any other conduct that could make someone feel uncom-
fortable to due these issues.

Finally, it is becoming more common for plaintiffs to attack, under
Title VII, conduct that is abusive or offensive but does not relate to any
particular “protected characteristic.” This is an effort to expand the law
so as to make generically abusive conduct actionable under Title VIIL. In
light of this, policy explanations of “harassing” conduct should make
clear that intimidating, hostile, or offensive conduct even without sexu-
al or racial content, can violate company policy and will not be toler-
ated (for example, if such conduct is directed at someone “because of”
a protected characteristic, a policy violation would occur).

e The policy must explain that employees have a duty to report
immediately conduct which may violate the policy.

Every non-harassment and non-discrimination policy should require
that employees report to the company any perceived harassing or dis-
criminatory conduct (or discriminatory decisions) they believe they
have experienced. It is also important, but often overlooked, for the
policy to require employees to report any perceived harassment or dis-
crimination they believe they have witnessed, or heard about. In other
words, the reporting duty should be independent of whether the
employee believes he or she is a “victim” of the conduct at issue.

The policy should also require that any reports be made immediate-
ly. Otherwise, the policy might leave the employer vulnerable to the
argument the plaintiff “did not know” she should have reported the
conduct when it occurred, or that she thought the policy language
allowed her to “try to deal with the situation herself” before reporting
the alleged offensive conduct to the company.

e The policy must provide multiple avenues by which an employ-
ee can report a concern or complaint.
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Employer policies must clearly explain how an employee should
raise a complaint or concern about perceived discrimination, harass-
ment or other inappropriate behavior. Many employer policies identify
specific person(s) within the company to whom complaints or reports
should be made. Most employer policies start by indicating that
employees can make such reports to their immediate supervisors. It is
vital, however, that employer policies provide additional means of rais-
ing a complaint or concern. Failure to do so can place employees in
uncomfortable positions, especially where their supervisors are the per-
petrators of inappropriate conduct. In litigation, the failure to provide
multiple reporting avenues can be very problematic.*

It is preferable for non-harassment policies to set forth several alter-
native avenues through which an employee can raise a concern or com-
plaint. Policies have been challenged as ineffective for failing to name
specific employees (in addition to an employee’s immediate supervisor)
to whom complaints should be addressed. Two federal Circuit Courts
of Appeals have held, however, that policies were not defective in the
context of the Faragher/Ellerth defense where the policies stated that
complaints could be raised with the immediate supervisor or “the
human resources department.”” Thus, it might not be necessary for
policies to designate complaint recipient’s job titles, names, telephone
numbers and email addresses, but this is often desirable and preferable.
Each company should analyze its own situation and make sure its poli-
cies are practical and make it as easy as possible for employees to raise
concerns about possible discriminatory or harassing conduct.

Employer policies commonly provide that employees can (or must)
report any harassment or discrimination issues to their immediate
supervisors. For many organizations, this is a practical approach that
makes sense. There are, however, risks associated with having the pol-
icy provide that complaints can (or must) be raised with an employee’s
immediate supervisor, particularly where lower-level and mid-level
managers may be relatively unsophisticated and/or untrained with
respect to recognizing and dealing with these issues. If that is the case,
the employer’s policy can actually create a liability 7isk that the imme-
diate supervisor will do nothing in response to a complaint. The Kolstad
defense can then be rendered inapplicable because the employer’s pol-
icy will likely be ruled “ineffective.” For this reason, employers should
carefully consider whether it would be most effective for their policies
to state that employees can (or must) raise their concerns with their
immediate supervisors. If a company decides that its policy should
direct employees to make reports or complaints to their direct supervi-
sors, then it is vital that the company provide adequate training to all
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supervisors on EEO issues. (A more detailed discussion of training
issues is below.)

Some employer policies require employees to report any perceived
harassing conduct both to their immediate supervisor (or someone suc-
cessively higher in management) and to the human resources department.
Such “double” reporting requirements might be attacked by a plaintiff as
being an unreasonable burden on an aggrieved employee. Both in resolv-
ing a situation and in litigation, however, requiring that employees let both
operations and human resources know about the issue can help protect
the employer from a “rogue” supervisor failing to act on a complaint.”

e The policy should stress that complaints or reports will be han-
dled in a confidential manner, although the policy should not
“guarantee” confidentiality of identity or information.

An employer’s anti-harassment policies and complaint procedures
should state that complaints or reports of harassment or discrimination
will be taken seriously, and will be treated as confidentially as possible.
This helps encourage employees to come forward with concerns, which
is the ultimate goal of the policies. This also is necessary to insulate the
policies from attack on the grounds that, for example, it was reasonable
for an employee to ignore the employer’s reporting mechanisms due to
fear of intimidation, retaliation, ridicule, embarrassment, etc.

It is equally important, however, that employer policies avoid mak-
ing absolute “guarantees” of confidentiality that cannot be kept in some
instances. For example, sometimes it is necessary to inform or confront
the alleged offender with the specifics of the complaint, including the
identity of the complainant. Therefore, the better approach is for the
policy to stress that confidentiality will be maintained to the maximum
extent possible. In practice, reports or complaints (including the identi-
ty of the complaining party and other witnesses) should be treated as
confidentially as possible and should only be disclosed on a true “need
to know” basis.”

e The policy should explain that violations will result in discipli-
nary action, up to and including discharge.

It is important that EEO policies clearly explain that conduct or deci-
sions which violate the policies will result in disciplinary action, up to
and including termination of employment, depending on the circum-
stances. The policy should not simply provide for disciplinary action in
the event “of a finding of sexual [or other] harassment,” or in the event
the company concludes a legal violation has occurred. The policies
must also provide for disciplinary action—up to and including dis-
charge—in cases of policy violations that do not rise to the level of legal
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violations. (Additional information on taking disciplinary action in
response to policy violations is set forth below.)

e The policy should be updated regularly.

Finally, it is critical that employer EEO policies be updated as regu-
larly as practicable. Policies must be updated or modified promptly to
ensure compliance with recent Supreme Court decisions or relevant
statutory developments. If it is not feasible to revise or update EEO poli-
cies on an annual basis, then companies should consider at least send-
ing an annual letter, memo, or email to employees reminding them of
the policy, the company’s serious commitment to maintaining a dis-
crimination and harassment free workplace, each employee’s reporting
responsibilities, etc.

Step 2. Develop and Implement a Policy on “Reasonable
Accommodation” of Disabilities

Failure to provide “qualified individuals with disabilities” with “rea-
sonable accommodations” is a form of unlawful “discrimination” as
defined by the ADA.® In terms of taking steps to avoid punitive dam-
ages liability, one issue employers sometimes overlook is adoption of a
policy on “reasonable accommodation” of disabilities under the ADA
(and/or state statutes). Yet, in an ADA case, such a policy will be con-
sidered by a court to be an important, and perhaps necessary, element
in the employer’s “good faith efforts” to comply with the ADA.*

The elements of a good reasonable accommodation policy include,
but are not limited to, the following: (1) an explanation of who is con-
sidered a qualified individual with a disability; (2) a definition of rea-
sonable accommodation; (3) procedures for requesting accommoda-
tions (making clear that the process is interactive and that the employ-
ee bears the responsibility of notifying the employer of the need for
accommodation); and (4) a very brief explanation or indication of how
the employer will decide whether an accommodation is appropriate.

A reasonable accommodation policy can be included with a non-
harassment policy in a comprehensive “EEO policy,” or can be adopt-
ed as a stand-alone policy. If a separate policy is used, the employer
should take the same steps with respect to this policy regarding dis-
semination, documentation, prohibition of retaliation, etc., as outlined
above regarding policies against harassment and discrimination.

Step 3. Include in EEO Policies a Clear
Prohibition of Retaliation

Vol. 29, No.4, Spring 2004 Ll Employee Relations Law Journal



Minimizing Punitive Damages Exposure

It is also vital that an employer’'s EEO policies contain a clear state-
ment prohibiting retaliation for making a good faith report or complaint
about alleged policy violations. This is essential to ensuring that the
company'’s policies will be considered true “good faith efforts to com-
ply” with Title VII and the ADA. In Reed v. Cracker Barrel Old Country
Store, Inc.,” the jury returned a verdict for the plaintiff on her retalia-
tion claim but for the defendant-employer on the plaintiffs sexual
harassment claim. On the harassment claim, the jury found that the
plaintiff had proven her case but that the employer had proven its affir-
mative defense. On the retaliation claim, the jury awarded back pay and
punitive damages. Moving for judgment as a matter of law on the retal-
iation claim, the employer argued that it was inconsistent for the jury to
have found that the employer proved its affirmative defense on the
harassment claim and, at the same time, awarded punitive damages on
the retaliation claim.® The district court, however, denied the employ-
er's motion and upheld the punitive damages award on the retaliation
claim. That the employer’s sexual harassment policy made no mention
of retaliation, and the evidence showed that the company’s manage-
ment training did not include the issue of retaliation, were key to this
ruling.* This case underscores how important it is to address the issue
of retaliation within existing EEO policies, in a separate anti-retaliation
policy and/or in complaint procedures, and in training programs.*

Many policies state that the employer prohibits any form of retalia-
tion against an employee who makes a complaint or report concerning
harassment or discrimination issues. In light of the Supreme Court’s
2001 opinion in Clark County v. Breeden, however, an alternative, and
possibly better, approach may be to prohibit retaliation taken against
“good faith” reports or complaints.** This removes any doubt as to
whether dishonest or bad faith reports are “protected™—they are not.

Step 4. Disseminate the Company’s EEO Policies in an
Effective Manner—And Document the Company’s Efforts

Even the best-crafted policies against discrimination and harassment
will not have their intended effect of prohibiting inappropriate conduct
if the policies are not distributed to all employees in a manner designed
to draw attention to policy language and importance. Many circuit
courts have stated quite clearly that “good faith efforts” for purposes of
invoking the Kolistad defense must include more than simple adoption
of a written anti-discrimination policy.” A starting point for additional,
good faith efforts to comply is disseminating the policy to all employ-
ees. EEO policies often have been ruled ineffective because they were
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a very effective approach, especially if the company’s computer system
has a verifiable way to “track” that employees actually “received” the
electronic copies. If re-distribution of paper policies seems too expen-
sive or time-consuming, use of email for this purpose provides an
attractive alternative.

The consequences of failing to use the email system to re-distribute
policies can be adverse. In litigation, a plaintiff’s attorney will easily be
able to establish that the company regularly and repeatedly used email
and email reminders with regard to topics such as billings, collections,
sales, etc. An effective attorney can make it appear that an employer’s
failure to use its email system to remind employees of the company’s
EEO policies shows that the company did not really prioritize discrimi-
nation or harassment prevention. Use of email reminders can insulate
against this increasingly common tactic.

e Post the policy throughout the workplace.

Another way to make sure employees have regular and easy access
to the company’s EEO policies is to post copies of the policies on
employee bulletin boards in cafeterias, rest areas, human resources
offices, and even in less “traditional” posting locations such as smoking
areas and restrooms. Failure to post the relevant policies can have neg-
ative consequence in litigation."

e Consider other alternatives that might be appropriate.

There are a variety of other, creative ways to distribute EEO policies
and complaint reporting procedures. For example, some employers
have included policy reminders in payroll check envelopes, or have
placed the toll-free complaint line telephone number directly on the
payroll stubs. This type of creativity can increase the likelihood that
problems (and litigation) will be avoided. In the event of litigation,
employers will find that every additional, creative effort to educate or
remind employees of the company’s EEO policies will help the com-
pany argue that it has “gone the extra mile” in a good faith effort to
comply with applicable law, thereby decreasing the potential for puni-
tive damages exposure.

Step 5. Provide Meaningful Training on the Company’s
Policies Against Discrimination and Harassment, and on
the Company’s Reasonable Accommodation Policy

The Supreme Court’s opinion in Kolstad specifically notes that “edu-
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cating employees” regarding anti-discrimination policies is a step that
should be taken in an employer’s “good faith efforts” to comply with
the law. Failure to provide training on how to comply can result in loss
of the “Kolstad defense” to punitive damages claims.” The amount and
extent of training required to establish a “good faith attempt to comply”
will be judged on a case-by-case basis, and will probably depend on
several factors, including the employer’s size, financial resources, struc-
ture, and history. Accordingly, each employer must make a decision
that is right for the company’s circumstances about which employees to
train and what content to cover. In all cases, the training provided
should consist of more than a mere cursory review of the company’s
policies prohibiting harassment and discrimination. Employees should
be informed of the types of conduct to avoid, how to recognize pro-
hibited conduct, and how to fulfill various responsibilities under the
policies.

e At a minimum, provide and update training for those within the
organization who are designated to receive, and to those who
may be responsible for investigating, complaints, or concerns.

It is imperative that training on discrimination and harassment pre-
vention be provided to human resources personnel and to any opera-
tions personnel who are designated in the company’s complaint report-
ing procedure as individuals to whom complaints or reports should be
made. There is no bright-line test for how much training needs to be
provided to ensure effectiveness or to establish a “good faith effort” to
comply with the law. At a minimum, training generally should cover (a)
the types of conduct that violate the company’s policies, (b) how to
respond and react to concerns brought to one’s attention, and (¢) how
to respond and follow up on concerns or events of which one becomes
aware (even if not directly reported to the individual). Managers should
be provided enough information so that they know what not to say or
do when presented with various circumstances. Managers also must be
able to recognize when an issue is presented on which they need guid-
ance from human resources personnel or counsel.

e Consider providing training to all executives, supervisors and
managers. )

Ideally, all management personnel who are likely to receive a com-
plaint—whether or not they are designated in the policy—should
receive training. At a bare minimum, all supervisors should be instruct-
ed to bring any complaints to the attention of the human resources
department and/or a higher-level supervisor. Otherwise, the employer
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risks losing the Kolstad defense, and setting the stage for a punitive
damages award. It is much better to provide more comprehensive train-
ing to all managers. The US Court of Appeals for the Tenth Circuit has
held that the Kolstad defense to punitive damages may not be available
where “a sufficiently highly ranked managerial or policy-making
employee” has knowledge of harassment but fails to act.® In such cases,
courts may deem the employer directly liable for discriminatory con-
duct because the manager’s inaction can be “imputed as a matter of
law” to the employer.# The cost of providing training to all managerial
employees is a good investment.

e Consider training all staff or production employees as well.

Employers should consider seriously providing training on harass-
ment and discrimination prevention to all employees, not just to man-
agement and human resources personnel. The conventional wisdom in
some organizations is that providing “staff” training on this subject
serves little purpose other than to educate employees with respect to
how to bring claims against the company. This line of thinking, how-
ever, is risky. Certainly, the content and approach in training staff
employees must be much different than for management employees. If
staff training is done well, it can increase morale and help reduce the
frequency of litigation. In-house human resources staff often can pro-
vide this type of training at a relatively low “expense” to the organiza-
tion. In these circumstances, outside counsel or consultants can assist
with the materials and the strategy to ensure legal compliance.

e Document attendance at all training courses and keep copies of
the training materials.

As with distribution of company policies, it is vital that employers
obtain signed acknowledgment or attendance forms from all EEO train-
ing courses, and that these records be maintained by the human
resources department. Additionally, the employer should retain at least
one set of the written materials provided to training session participants,
as well as a copy of the instructor’s manual or materials (if any), any
videotapes or overheads used in the training, etc. These records could
become vital evidence in defending against a punitive damages claim
in court.”

e Periodically update and reinforce the training.

Ideally, discrimination and harassment training programs (or refresh-
er courses) should be held annually or bi-annually to reinforce the com-
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pany’s commitment to a harassment- and discrimination-free work-
place. Failure to reinforce prior training can prove fatal to the Kolstad
defense and lead to a punitive damages award. In Romano v. U-Haul
International,” the US Court of Appeals for the First Circuit affirmed a
$285,000 punitive damages award against U-Haul for gender discrimi-
nation. The court held that the Kolstad defense was unavailable even
though U-Haul had taken steps to disseminate its policy and educate
employees in the past, because the company had failed to maintain
awareness of its non-discrimination policies. Specifically, the court held
that punitive damages were appropriate because U-Haul failed to show
“an active mechanism for renewing employees’ awareness of the poli-
cies through either specific education programs or periodic re-dissemi-
nation or revision of their written materials.”” Accordingly, employers
must be vigilant when it comes to educating employees and providing
training in this area. Otherwise, the consequences could be substantial.

Step 6. Investigate All Reports or Complaints of Alleged
Harassing or Discriminatory Conduct

To ensure availability of the Koilstad defense to punitive damages
(and the Faragher/Ellerth defense to harassment claims), it is essential
that employers take each complaint seriously and develop an overall
record of investigating reports and concerns, regardless of how merit-
less a particular report or complaint might appear at first blush. As the
US Court of Appeals for the Eighth Circuit has noted, “half-hearted
responses” to employee complaints will not satisfy the employer’s obli-
gation.®

Ideally, investigations will be conducted by experienced and specif-
ically trained human resources or upper management personnel, in-
house counsel or, in certain cases, outside counsel. These investigations
are extremely important. Courts generally will “excuse” a harassment
plaintiff from following company reporting procedures, or will find that
the employer did not really engage in “good faith efforts” to comply
with the law, if the plaintiff can show that her complaint and/or com-
plaints raised by others were not investigated, or were not investigated
promptly enough or well enough.®

In the case of harassment complaints, the employer must take steps
during the investigation, if necessary, to make sure the complaining
party is not in a position to experience further adverse conduct while
the investigation is ongoing. Often, this will necessitate separating the
complaining party from the alleged harasser during the investigation.
This can be accomplished by a variety of means. Recent case law teach-
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es that failure to take immediate steps designed to end any alleged
harassing behavior can be a costly mistake.® On the other hand, an
employer’s prompt and appropriate response to a harassment or dis-
crimination claim can result in dismissal. For example, in Walion v.
Jobnson & Jobnson Services, Inc., the employer after receiving the
employee’s first complaint of harassment immediately put the alleged
harassing supervisor on administrative leave, insured that the employ-
ee had no more work contact with the supervisor, and immediately
began an investigation, which resulted in the supervisor’s termination.
In that case, the district court granted summary judgment, noting that
the employer had acted reasonably by doing all it could to insure from
that point forward that the plaintiff was no longer subjected to harass-
ment, and the court of appeals affirmed.”

Step 7. Take Appropriate Disciplinary Action Whenever
Policy Violations Are Established

It is important not only for policies to make clear that violations will
result in disciplinary action, but also for employers actually to take dis-
ciplinary action when violations occur. If the company fails to take dis-
ciplinary action in response to policy violations, employees likely will
be aware of this and, consequently, may be much less likely to report
any perceived harassing or discriminatory conduct they experience or
witness. Additionally, a record of failing to take disciplinary action can
render the company vulnerable to an argument that the employer’s
policies and corrective mechanisms were not really “good faith
attempts” to comply with the law, so punitive damages are appropriate.
In a harassment case, a plaintiff might also argue that the employer’s
record of failing to act in the past rendered the plaintiff’s failure to
report harassment “not unreasonable,” which might defeat the employ-
er's Faragher/Ellerth defense.

Appropriate disciplinary action should be taken in response to con-
duct that the employer believes violates the employer’s policies even if
it likely does not rise to a legal violation. The punishment should be
designed to correct the problem(s) and should be in proportion to the
gravity of the violation. Most policy violations do not need to result in
discharge. A wvariety of disciplinary actions might be appropriate
depending on all the circumstances (such as the severity of the conduct,
its effect on co-workers or the complaining party, the accused employ-
ee’s employment record and behavioral history and other factors).
Appropriate disciplinary action can include verbal or written counsel-
ing, suspension, transfer, demotion, individual training, training with a
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group, or some combination thereof.*

Step 8. Audit and/or Update Other Policies and Documents
That Might Implicate EEO Concerns

Another step employers can take to ensure compliance with Title VII
and thereby bolster the Kolstad and Faragher/Ellerth defenses is to
audit and, if necessary, update other policies that might implicate EEO
concerns. Just by way of example, some employers have written or
unwritten personal appearance, grooming and hygiene standards.
These types of policies are sometimes challenged in lawsuits under Title
VII (or state statutes) alleging that the policies discriminate against one
or more employees on the basis of sex, race, religion, national origin,
etc. Such policies are more likely to be upheld where the employer can
articulate a clear, non-discriminatory rationale for the policies and
where the rationale is supported by specific facts (addressing safety
concerns, maintaining the company’s public image, reducing distrac-
tions and conflicts, etc.).

Additionally, it is wise to include in every supervisory job descrip-
tion, as a featured item, an expectation that supervisors will comply
with and show commitment to the company’s EEO policies. In litiga-
tion, this can be powerful evidence of the company’s commitment to
fair employment practices. Companies might also review in this regard
their internal computer “intranet” and/or their Web sites, particularly if
remote employees regularly sign on to the company Web site to per-
form work. Noting and emphasizing the company’s EEO policies on
intranets and Web sites can reinforce the policies to employees and
managers and, in the event of litigation, can provide additional, con-
crete evidence of the company’s creativity and commitment to a com-
pliant workplace.

Step 9. Consider Designating Corporate “EEO Officers”

Some companies have taken the additional step of designating one
or more officials as “EEO Officers” of the company. These individuals
typically receive special, intensive training on how to evaluate, respond
to and investigate reports or complaints of harassment, discrimination
and/or other forms of inappropriate workplace conduct. These individ-
uals are typically charged with monitoring compliance, ensuring follow-
through on training efforts, participating in efforts to improve diversity
and, importantly, receiving complaints or reports of harassment or dis-
crimination. Designation of EEO Officers can emphasize the importance
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of maintaining a harassment- and discrimination-free work environ-
ment, help minimize the risks associated with the possibility that super-
visors will fail to act in response to a particular situation, and provide
additional evidence of “good faith efforts to comply” in support of the
employer’s “Kolstad defense” to punitive damages claims.

Step 10. Take Steps Designed to
Improve and Enhance Diversity

Every effort that an employer takes to improve and enhance the
diversity of its workforce can have the added benefit of providing addi-
tional evidence of “good faith efforts to comply” to bolster the Kolstad
defense. In Bryant v. Aiken Regional Medical Centers, the US Court of
Appeals for the Fourth Circuit cited the employer’s “carefully developed
diversity training program” and voluntary monitoring of demographic
information as factors in the Court’s decision to overturn the jury’s puni-
tive damages award.® Recruiting outreach efforts to minority schools
and institutions, community outreach efforts to minority communities
and a host of other activities can constitute effective parts of a “diversi-
ty enhancement” program. The right mix of components of such an
effort is highly dependent on a variety of factors affecting the organi-
zation.

CONCLUSION

Fortunately for employers, the power to avoid punitive damages
awards—or even having the issue of punitive damages submitted to the
jury—is largely in each employer’'s own hands. The Supreme Court in
Kolstad and the lower courts applying Kolstad have provided substan-
tial guidance on how employers should go about engaging in “good
faith efforts” to avoid discrimination and harassment in the workplace.
By following this guidance, employers should decrease substantially the
risk of workplace problems and litigation in the first place and, in the
end, can drastically reduce exposure for punitive damages. This is an
area in which an ounce of prevention clearly is worth at least a pound
of cure. The benefits of investing in appropriate policies, training and
enforcement are far-reaching. They can include improved morale and
productivity, as well as probable reduction in claims and distractions.
Extensive good faith efforts at EEO compliance also will enable an
employer to prove at trial via clear evidence that the company is a
“good actor” that takes issues of employee respect and non-discrimina-
tion seriously. This can shift the focus at trial from the plaintiff's allega-
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tions to the employer’s excellent track record. This also can empower
an employer to take a principled stand in litigation, and aggressively
defend challenging cases.
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187 F.3d 1241, 1243 (10th Cir. 1999), a hearing-impaired employee was not provided
with an interpreter during a company training session. After the employee declined to
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49. See, e.4., EEOC v. Harbert-Yeargin, Inc., 266 F.3d 498, 513 (6th Cir. 2001) (affirm-
ing punitive damages award because, inter alin, internal investgator failed to seek poten-
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50. In Hatley v. Hilton Hotels Corp., 308 F.3d 473, 475 (5th Cir. 2002), the US Court
of Appeals for the Fifth Circuit reinstated the harassment claims of two cockrail waitress-
es based in part on the employer’s failure to separate the waitresses from their supervisor,
who allegedly committed the harassment, during the investigation. The plaintffs suc-
cessfully argued on appeal that the Faragher/Ellerth affirmative defense was not available
because the harassment continued well past the point where a reasonable employer would
have ended it. However, the court of appeals held the employer had successfully estab-
lished a “good faith” defense to punitive damages because it had a well-publicized anti-
harassment policy, provided training, established an effective grievance procedure, and
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51. 347 F.3d at 1288-1293.

52. And it is never too late to do the right thing. In Swinton v. Potomac Corp., 270 F.3d
794, 815 (9th Cir. 2001), the US Court of Appeals for the Ninth Circuit ruled that the
employer’s remedial measures should be considered as a factor that might mitigate puni-
tive damages exposure, even though the remedial measures occurred after the plaintiff
filed suit. The court explained that policy considerations support this approach because

“employers should be encoura%d to institute ant- lmrassmcnt measures, and must bc
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